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L        INVESTIGATOR'S  REPORT:  PURPOSE  AND  USE 


In  a  care  and  protection  proceeding,  a  judge  is  assisted  by  having  as  much  relevant 
information  available  as  possible.  One  important  source  of  information  is  the  report  of  the  court 
investigator,  because  it  provides  the  court  with  useful  information  that  otherwise  may  not  be 
presented  by  any  of  the  parties  in  the  proceedings.  See  Custody  of  Tracy,  31  Mass.  App.  Ct.  481, 
485,  579  N.E.2d  1362  (1991).  Armed  with  this  information,  a  judge  is  better  able  to  undertake 
the  challenging  task  of  deciding  the  outcome  of  a  care  and  protection  case. 

By  statute,  the  investigator  is  required  to  "make  a  report  to  the  court  under  oath  of  an 
investigation  into  conditions  affecting  the  child."  G.  L.  c.  1 19,  §  24  (West  2001).  The 
investigator's  report  should  contain  all  the  facts  obtained  as  a  result  of  the  investigation.  See 
G.  L.  c.  1 19,  §  21  (West  2001).  Additionally,  the  report  should  be  limited  to  factual  information 
collected  from  identified  sources.  See  Tracy,  31  Mass.  App.  Ct.  at  484.  Investigators  should 
avoid  reproducing  clinical  reports.  The  better  practice  is  to  extract  pertinent  quotes  and  present 
the  facts. 

Furthermore,  G.  L.  c.  1 19,  §  21  provides  an  exception  to  the  hearsay  rule  for  court 
investigator  reports.  See  G.  L.  c.  1 19,  §  21.  Therefore,  although  a  court  investigator's  report 
may  contain  hearsay,  it  is  admissible  evidence.  See  id.;  see  also  Section  IV.  Hearsay  infra  at 
page  9.  The  investigator,  however,  must  clearly  indicate  the  source  of  any  information  contained 
therein.  See  Duro  v.  Duro,  392  Mass.  574,  579-580,  467  N.E.2d  165,  169-170  (1984);  Custody 
of  Two  Minors,  19  Mass.  App.  Ct.  552,  559, 476  N.E.2d  165,  169-170  (1985). 

Once  submitted  to  the  court  the  court  investigator's  report  is  considered  evidence,  subject 
to  cross-examination  and  motions  in  limine,  and  is  available  for  inspection  by  all  counsel.  See 
G.  L.  c.  1 19,  §  21,  24;  see  also  Tracy,  31  Mass.  App.  Ct.  at  486. 

There  is  no  duty  on  any  party  to  specifically  introduce  the  investigator's  report  into 
evidence.  See  G.  L.  c.  1 19,  s.  21;  see  also  Custody  of  Two  Minors,  19  Mass.  App.  Ct.  552,  559, 
476  N.E.2d  235,  240  (1985).  If  the  report  is  not  offered  by  any  party,  the  judge  may  still  rely  on 
it  in  reaching  a  decision.  Id.  The  judge,  however,  should  inform  the  parties  of  his/her  intention 
to  do  so  in  a  timely  manner  in  order  to  permit  counsel  to  make  an  informed  decision  as  to 
whether  to  call  the  investigator  to  the  stand.  See  Custody  of  Two  Minors,  19  Mass.  App.  Ct.  at 
559.  Once  the  report  is  before  the  court  for  its  consideration,  the  court  is  free  to  give  it  such 
weight  as  deemed  appropriate.  Id.  When  reviewing  the  report's  contents  and  supporting 
testimony,  the  court,  however,  will  not  "rubber-stamp"or  incorporate  the  court  investigator's 
report  wholesale,  including  the  conclusions,  into  his/her  findings.  Id.  Rather,  the  judge  must 
reach  an  independent  conclusion  based  upon  the  facts  presented  and  must  support  this 
conclusion  with  specific  findings  if  the  report  is  to  be  used  as  a  basis  for  depriving  parents  of 
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custody.  Id.;  see  also  Petition  of  the  Dept.  of  Public  Welfare  to  Dispense  with  Consent  to 
Adoption,  383  Mass.  573,  593, 421  N.E.2d  28,  39  (1981).  This  duty  to  reach  an  independent 
assessment  of  the  facts  also  applies  in  cases  where  the  parties  stipulate  to  the  admission  of  the 
investigator's  report  as  the  only  evidence  to  be  presented. 

Because  of  the  importance  of  the  court  investigator's  report,  these  guidelines  were 
created  to  assist  the  court  investigator  with  his/her  statutory  task.  The  guidelines  will: 

address  basic  elements  that  all  court  investigators'  reports  should  contain; 

suggest  sources  the  investigator  should  use  to  obtain  the  facts  to  be  included  in 

the  report; 

discuss  the  use  of  hearsay  in  the  report; 

discuss  the  propriety  of  addenda  to  the  report; 

comment  on  how  to  best  organize  the  contents  of  the  report;  and 

provide  suggestions  as  to  the  "Summary"  and  /or  "Recommendation"  sections. 


II.       BASIC  ELEMENTS 


The  following  list  provides  general  guidelines  for  the  overall  format  of  the  court 
investigator's  report. 

1.  The  report  should  be  thorough,  professional,  and  contain  accurate  information. 

The  report  should  provide  current  information  and  relevant  history  rather  than 

merely  relying  upon  or  incorporating  prior  existing  reports. 

The  report  should  reflect  a  balanced  picture  of  the  family.  All  sides  of  the  family 

should  be  investigated  and  the  description  of  the  family  members  should  appear 

three-dimensional. 

The  report  should  utilize  multiple  sources.  The  importance  of  contacting  all 
known  collaterals  cannot  be  overemphasized. 

The  information  contained  in  the  report  should  be  as  factual  as  possible 
Opinions  and  conclusions  of  the  investigator  should  be  limited  to  the  summary 
and  recommendation  sections  of  the  report. 

Ex:      If  the  DSS  worker  informs  the  court  investigator  that  a  physician 
provided  information  to  the  worker,  the  court  investigator  not  only 
should  include  the  Department  worker's  statement,  but  also  should 
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contact  the  physician  to  verify  the  information  from  its  primary 
source. 

The  report  should  have  a  professional  appearance.  It  should  not  contain  spelling 

or  grammatical  errors  and  the  report  should  be  paginated. 

The  report  should  explain  and  discuss  medical,  psychiatric  and  social  conditions 

in  language  understandable  to  the  average  layperson. 

The  report  should  state  the  child(ren)'s  needs  in  detail. 

2.  The  report  should  not  be  biased. 

The  family  should  not  be  described  in  derogatory  or  judgmental  terms. 
All  family  members  should  be  approached  with  an  attitude  of  respect  and 
openness  to  hear  their  versions  of  the  story  regardless  of  the  allegations. 
Avoid  incorporating  statements  from  sources  that  contain  negative  data  in 
judgmental  terms: 

Ex:      A  statement  describing  father  as  "a  well  known  drunk." 
Ask  the  source  to  describe  the  judgmental  statement  in  an  alternative,  factual 
manner: 

Ex:      "I  saw  father  yesterday  on  the  street;  he  was  unable  to  stand  and 
was  slurring  his  words." 
Exclude  any  biases  toward  DSS  as  a  whole,  any  specific  area  office,  or  social 
worker.  The  purpose  of  the  investigation  is  to  provide  the  court  with  information 
pertaining  to  the  specific  child(ren)  and  family  before  the  court;  but  that 
information  should  include  facts  regarding  the  actions  or  inactions  of  the 
Department. 

Seek  out  sources  with  differing  viewpoints. 
Consult  any  sources  offered  by  the  parents. 

When  writing  the  report,  give  a  balanced  presentation  that  includes  parent(s)' 
strengths  and  weaknesses,  and  any  information  that  is  factual,  but  which  may  not 
support  your  conclusions. 

3.  Reported  information  should  be  descriptive  not  evaluative. 

Example  of  improper  evaluative  statement:  "The  apartment  was  filthy." 
Example  of  proper  descriptive  statement:  "The  kitchen  sink  was  filled  with 
dishes  covered  with  dried  food  and  there  were  dozens  of  flies  and  roaches  in  the 
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apartment." 

If  a  source's  comment  is  evaluative  rather  than  descriptive,  attempt  to  clarify  the 
statement  or  have  the  source  be  more  specific.  Remember  that  investigators' 
reports  (in  contrast  to  GAL  reports)  are  factual  and  not  evaluative  in  nature. 
Opinion,  whether  that  of  the  investigator  or  a  source,  ultimately  will  be  stricken 
or  limited  in  its  admissibility.  Nevertheless,  an  investigator  may  wish  to  include 
statements  of  opinion  knowing  that  it  may  ultimately  be  stricken.  If  you  do 
include  opinion  from  a  source,  be  sure  that  the  opinion  is  contained  in  a  sentence 
or  paragraph  separate  from  the  factual  material  derived  from  that  source  so  that  it 
can  be  redacted  easily  when  necessary. 

4.  Sources  should  be  easily  identifiable. 

The  report  should  clearly  show  the  following  for  each  factual  allegation:  who  the 
informant  is  or  the  type  of  record  reviewed,  what  the  source's  position  is,  what 
his/her/its  relationship  is  to  the  family,  when  the  information  was  obtained  or 
person  interviewed,  how  the  information  was  obtained,  and  why  the  source  is 
important. 

Example  of  improper  attribution:  "hospital  staff  said  that .  . ." 

5.  Parents  should  be  interviewed,  and  a  home  visit  performed. 

The  court  investigator  should  contact  the  parent's  attorneys  informing  them  of 
date  and  time  the  investigator  would  like  to  meet  with  parents;  the  investigator 
should  give  the  attorney  a  reasonable  opportunity  to  be  present,  but  not  let  the 
attorney's  schedule  control  the  investigation.  An  attorney  may  not  prevent  the 
investigator  from  performing  his  or  her  job,  but  may  advise  a  client  not  to  meet 
with  the  investigator  or  not  to  answer  a  particular  question. 
Unannounced  visits  should  be  avoided  unless  the  condition  of  the  home  is  an 
issue. 

Prior  to  meeting  with  parents,  the  court  investigator  should  obtain  basic 
background  information  including  why  the  petition  was  filed  (e.g.  read  the 
affidavit,  51A  and  B  reports,  police  reports,  etc.). 

If  English  is  a  second  language  for  the  parent(s)  and  an  interpreter  is  necessary  or 
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advisable,  file  a  motion  as  soon  as  possible  requesting  funds  for  an  interpreter. 

6.  A  Lamb-type  warning  must  be  given  before  interviewing  a  party. 

The  court  investigator  must  explain  his/her  role  and  the  purpose  of  the  interview 
to  the  party  as  well  as  how  the  information  gathered  is  going  to  be  used,  including 
the  fact  that  information  the  party  gives  to  the  investigator  is  not  confidential. 
There  cannot  be  any  "off  the  record"  discussion  prior  to  interviewing  a  party.  See 
Commonwealth  v.  Lamb,  1  Mass.  App.  Ct.  530  (1973).  A  similar  disclosure 
should  be  made  to  a  mature  child,  modified  to  reflect  the  child's  age  and 
understanding. 

To  be  sure  the  party  understands  the  warning,  a  court  investigator  could  ask  the 
parent  to  summarize  the  warning  for  the  investigator. 

The  court  investigator  should  instruct  the  parent  to  be  truthful,  that  an  attorney 
may  be  present  if  desired,  and  that  he/she  does  not  have  to  answer  a  question  if 
he/she  does  not  want  to. 

7.  The  report  should  be  filed  in  a  timely  manner. 

If  a  court  investigator  needs  more  time  or  additional  hours  to  complete  the  report, 
he/she  must  file  a  motion  requesting  additional  time  or  hours  prior  to  the 
expiration  of  the  original  time  allotted  for  completion  of  the  investigation  and 
filing  of  the  report.  The  motion  should  include  a  statement  of  reasons  was  well  as 
an  estimate  of  the  number  of  additional  hours  required. 


8.  Other  key  information  should  be  included  and  should  be  correct. 

Efforts  should  be  made  to  locate  an  absent  parent. 

Information  on  minor  children  not  on  petition  should  be  provided. 

If  the  children  are  in  the  custody  of  the  parents,  the  investigator  should  see 
them  and  interview  them.  If  they  are  not,  a  statement  should  be  included 
indicating  where  they  are  placed  and  with  whom  and  why  they  are  not  in 
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the  parents'  custody. 

If  the  court  investigator  becomes  aware  of  information  which  would  give 
rise  to  a  51  A,  the  court  investigator  immediately  should  file  a  51  A,  and 
provide  pertinent  information  in  the  court  investigator's  report. 

Records  of  previous  care  and  protection  proceedings  on  the  same  child(ren) 

should  be  reviewed  and  mentioned  in  the  report. 

Extended  family  members  should  be  contacted  for  background  history  and  for 
their  availability  as  placement  resources.  The  court  investigator  may  ask  the 
parent(s)  about  their  extended  family  through  the  use  of  open-ended  questions. 
After  obtaining  information  regarding  family  members,  the  court  investigator 
should,  as  a  courtesy,  disclose  to  the  parent(s)  that  he/she  will  be  contacting  the 
family  members  to  see  if  he/she  could  be  a  support  to  the  parent(s)  and/or 
child(ren).  The  court  investigator  may  ask  the  parent(s)  whether  there  is  any 
information  that  he/she  would  like  to  disclose  regarding  any  family  members  (e.g. 
any  potential  biases). 
CORI  data  should  be  reported. 

It  is  important  to  note  any  discrepancies  or  omissions  noticed  and  verify  their 
existence. 

Examples:  Service  plan  is  out  of  date;  the  parent  may  not  have 
seen  service  plan;  service  plan  is  missing  information;  social 
worker  may/may  not  have  seen  child  or  family  for  some  time  — 
verify  this  with  DSS  social  worker;  note  any  explanations. 

9.  Facts  should  be  separated  from  the  conclusions  and  other  personal  views  of  the 
investigator. 

Only  facts  should  be  contained  in  the  body  of  the  investigation. 
The  investigator's  opinions  should  be  confined  to  the  summary  and 
recommendations  sections  of  the  report.  The  investigator  should  remember  that 
he/she  is  not  a  master;  therefore,  conclusory  statements  with  regard  to  whether  or 
not  petitioner  has  met  its  burden  should  be  avoided. 
In  those  instances  where  opinion  is  useful  for  the  parties  to  know  (e.g.,  a 
psychiatrist's  professional  opinion,  but  not  a  neighbor's  off-hand  musings), 
include  that  opinion  in  sentences  or  a  paragraph  separate  from  that  collateral's 
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factual  statements  so  that  it  is  easier  to  redact  if  it  is  later  excluded  from  evidence. 


10.  Be  cognizant  of  any  domestic  violence  risk  to  a  parent  or  child. 

Certain  information  in  the  report  could  pose  risks  or  dangers  to  parents  or 
children  involved  in  a  case,  especially  if  there  is  evidence  of  domestic  violence, 
(i.e.,  information  given  by  one  parent  or  by  a  collateral  about  the  other  parent  that 
would  anger  the  other  parent  to  the  point  that  an  abusive  situation  might  arise). 
Therefore,  it  may  be  important  to  bring  that  information  to  the  attention  of  a 
parent(s)'  attorney(s)  in  advance  of  filing  the  report. 

In  some  rare  cases,  the  investigator  may  need  to  bring  certain  facts  to  the  attention 
of  the  court  and,  in  those  cases,  may  do  so  by  asking  one  of  the  attorneys  to 
advance  the  case  for  hearing.  (Ethical  considerations  prohibit  the  investigator 
from  contacting  the  judge  directly  without  notice  to  the  parties  and  an  opportunity 
for  them  to  be  heard). 

III.  SOURCES 

The  following  are  suggestions  of  possible  sources  from  which  a  court  investigator  can 
obtain  factual  information.  This  list  is  not  exhaustive.  It  is  important  to  keep  in  mind  that  each 
case  is  unique  and  may  require  contacting  additional  sources  than  those  commonly  contacted  by 
an  investigator. 

1.  Petitioner  /  Petitioner's  Records 

Reason  for  filing  care  and  protection  petition 
History  and  involvement  with  family 

Be  sure  to  review  entire  case  file,  both  that  which  is  computer-generated 
and  that  which  is  in  the  on-going  social  worker's  binder,  51 A  /  51 B 
investigations,  service  plans,  case  reviews,  voluntary  agreements  or 
contracts,  and  day-to-day  dictation  of  the  social  worker. 
Current  situation  and  relationship  with  parent(s) 

2.  Biological  parent(s) 

Interview  each  parent  separately  from  one  another. 
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Conduct  home  visit  with  parent(s),  especially  if  parent(s)  wish  to  have 
physical  custody  of  children. 

Inquire  as  to  parent's  understanding  of  why  care  and  protection  filed; 
obtain  parent's  response(s)  to  the  allegations. 

Inquire  as  to  parent's  understanding  of  each  child's  personality  and  needs, 
what  parent  wishes  for  the  child  and  how  parent  would  like  to  see  child's 
situation  be  different. 

Inquire  as  to  the  background  and  history  of  each  parent  as  an  individual, 
as  a  couple,  as  parents. 

Inquire,  finally,  as  to  what  parent  wishes  court  to  know. 

Inquire  whether  paternity  has  been  established,  if  the  child  was  born  out  of 

wedlock  or  the  father's  name  is  not  listed  on  the  child's  birth  certificate. 

3.  Information  from  children 

Focus  on  age,  developmental  level,  mental  health  concerns. 

Inquire  as  to  his/her  understanding  of  why  court  involved;  why  he/she  is 

in  placement;  where  they  want  to  reside  and  with  whom  in  the  short  and 

long-term. 

Review  current  functioning:  school  performance,  peer  relationships, 
interests,  wishes,  ambitions. 

4.  Information  from  other  sources 

All  key  collaterals  should  be  included:  hospitals,  physicians,  other 

treatment  providers,  parent  aides,  teachers,  day  care,  CORE  evaluations, 

home  assessments,  health  records,  police,  relatives,  neighbors. 

Any  privilege  issues  regarding  obtaining  information  from  mental  health 

or  substance  abuse  treatment  providers  should  be  brought  to  the  attention 

of  the  parties  and  the  court  so  that  special  orders  may  be  issued  if 

warranted. 

Reasons  should  be  given  for  omissions. 

Ex:  "father's  whereabouts  unknown" 
Balance  of  sources  should  be  sought:  sources  suggested  by  family,  as  well 
as  sources  suggested  by  service  providers  and  petitioner. 
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5.        Other  important  sources 

Criminal  record  (CORI)  check,  if  applicable. 

Check  with  court  clerk  on  local  court  procedure  regarding  CORIs; 
In  some  courts  the  CORI  may  be  automatically  ordered  upon  the 
filing  of  a  petition,  while  in  others,  it  may  not  be  ordered  unless 
requested.  Any  CORIs  received  by  the  investigator  should  be 
attached  at  the  end  of  the  report. 

Birth  certificates 

Probate  court  records;  other  court  records 
Probation  officer  assigned  to  care  and  protection  case 

update  about  court  action  in  case  to  date;  judge's  orders;  unusual 

expectations  of  investigator 

IV.  HEARSAY 
Quick  synopsis: 

Hearsay,  including  totem-pole  hearsay  and  hearsay  from  a  child,  is  allowed  in  the 
court  investigator's  report  both  in  care  and  protection  proceedings  and  in 
proceedings  dispensing  with  consent  to  adoption,  guardianship,  or  other  custody 
proceeding. 

For  hearsay  contained  in  an  investigator's  report  to  withstand  a  motion  to  strike  at 
the  trial  of  the  case,  the  parents  must  be  afforded  an  opportunity  to  refute  the 
court  investigator  and  the  investigator's  sources  through  cross  examination  and 
other  means.  Therefore,  all  out-of-court  statements  in  the  report  must  be 
attributed  to  a  specific  source  by  the  investigator  in  the  report. 
In  cases  where  the  statement  of  a  child  under  ten  (10)  related  to  sexual  abuse  is 
contained  in  a  court  investigator's  report,  the  requirements  of  G.  L.  c.  233,  §  82  & 
83  as  to  reliability  are  encompassed  within  the  parent's  right  to  rebut  by  cross- 
examination. 

The  burden  to  rebut  the  investigator  and  his/her  sources  resides  with  the  party 
seeking  to  refute  the  information  contained  in  the  report. 
Whether  a  hearsay  statement  in  an  investigator's  report  will  be  allowed  to  stand 
or  will  be  stricken  is  for  the  court  to  decide.  The  obligation  of  the  investigator  is 
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to  include  any  such  statement,  if  relevant,  in  the  report. 

Hearsay  is  an  out-of-court  statement  made  by  a  person  that  is  offered  by  another  to  prove 
the  truth  of  the  matter  asserted.  For  example,  anything  that  is  reported  to  the  court  investigator 
by  someone,  which  is  then  in  turn  incorporated  by  the  court  investigator  in  his/her  report  is 
hearsay.  Pursuant  to  G.  L.  c.  1 19,  §  24,  a  court  investigator's  report  is  admissible  as  evidence  in 
a  care  and  protection  proceeding  and  cases  involving  the  dispensing  of  parental  consent  to 
adoption,  guardianship,  or  other  custody  proceeding,  despite  the  tact  that  it  includes  hearsay. 
Custody  of  Jennifer,  25  Mass.  App.  Ct.  241,  245,  517  N.E.2d  187  (1988);  Custody  of  Michel,  28 
Mass.  App.  Ct.  260,  265,  549  N.E.2d  440  (1990);  see  also  Adoption  of  Astrid,  45  Mass.  App.  Ct. 
538,  546,  700  N.E.2d  275,  further  rev.  den'd,  428  Mass.  1 109.  707  N.E.2d  367  (1998)(no  error 
in  admitting  court  investigator's  report  in  a  proceeding  to  dispense  with  consent  to  adoption, 
including  opinions,  recommendations,  and  conclusions,  where  investigator1  testified,  her  sources 
were  identified  and  the  parents  had  an  opportunity  to  rebut  any  adverse  or  erroneous  material). 
The  hearsay  exception  for  court  investigator  reports  exists  "because  of  the  importance  of 
providing  needed  information  to  the  court."  Custody  of  Tracy,  3 1  Mass.  App.  Ct.  481,  484,  579 
N.E.2d  1362  (1991).  It  also  recognizes  the  difficulty  and  time  constraints  inherent  in  collecting 
adequate  confidential  information  to  be  presented  at  the  adjudicatory  hearing.  Id.  Furthermore, 
it  permits  the  judge  to  "steer  as  wide  a  course  as  possible  in  order  to  navigate  through  the  cross- 
currents in  determining  the  fitness  of  parents."  Id.  at  485. 

"Totem-pole"  hearsay  is  different  from  regular  hearsay.  "Totem-pole"  hearsay  is  an 
out-of-court  statement  made  by  a  declarant  to  another  individual  who  then  reports  it  to  a  third 
person  who  offers  it  in  court  for  the  truth  of  the  matter  asserted.  One  example  of  totem-pole 
hearsay  would  be  a  neighbor  reporting  to  the  court  investigator  that  she  overheard  the  child,  who 
is  the  subject  of  the  care  and  protection  proceeding,  tell  her  child  that  the  bruises  came  from  a 
beating  by  a  parent.  Another  example  of  totem-pole  hearsay  would  be  statements  made  by 
individuals  contained  within  reports.  Under  the  law,  however,  no  distinction  between  levels  of 
hearsay  is  made  as  regards  their  inclusion  in  a  court-investigator's  report.  Therefore,  totem-pole 
hearsay  will  not  be  excluded  from  an  investigator's  report  so  long  as  there  is  an  identified  source 
capable  of  being  cross-examined  as  to  each  level  of  the  hearsay.  Michel,  28  Mass.  App.  Ct.  at 
266  It  is  reasonable  to  assume  that  as  a  part  of  the  investigation,  an  investigator  will  talk  to 
neighbors,  teachers,  social  workers,  mental  health  workers,  relatives  and  friends,  who  will 
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describe  what  they  heard  from  third  persons.  Id.  Each  such  third  person,  as  well  as  the  person 
interviewed,  must  be  clearly  identified  as  the  source  of  the  information  provided. 

Parents  do  have  a  due  process  right  to  effectively  rebut  adverse  allegations  concerning 
child-rearing  capabilities,  see  Adoption  of  Maty,  414  Mass.  705,  710,  610  N.E.2d  898  (1993), 
but  "the  remedy  is  not  to  attempt  to  purge  the  secondary  hearsay  from  the  court  investigator's 
report,  but  to  afford  an  opportunity  to  refute  the  investigator  and  the  investigator's  sources 
through  cross-examination  and  other  means."  Michel,  28  Mass.  App.  Ct.  at  266  citing  Gilmore 
v.  Gilmore,  369  Mass.  598,  604-05  (1976);  Custody  of  Two  Minors,  19  Mass.  App.  Ct.  552,  559 
(1985);  see  Tracy,  31  Mass.  App.  Ct.  at  484;  Adoption  ofCarla,  416  Mass.  510,  514,  623  N.E.2d 
1118  (1993).  Thus,  the  parent(s)  are  permitted  to  refute  hearsay  and  totem-pole  hearsay  through 
their  opportunity  to  cross-examine.  See  id.  Furthermore,  the  need  for  accurate  information  is 
best  served  by  allowing  the  parents  an  opportunity  to  rebut  the  report  through  cross-examination, 
after  which,  the  judge  can  consider  all  of  the  available  evidence  and  give  each  piece  the 
appropriate  amount  of  weight.  Tracy,  31  Mass.  App.  Ct.  at  485-86.  The  investigator's  report, 
however,  "should  be  limited  to  factual  information  collected  from  identified  sources  in  order  to 
permit  a  fair  cross-examination  of  the  investigator  as  to  all  contributions  to  his/her  report."  Id.  at 
486. 

In  cases  where  a  statement  of  a  child  under  ten  related  to  sexual  abuse  is  contained  in  a 
court  investigator's  report,  the  requirements  of  G.  L.  c.  233,  §  82  and  83  as  to  the  reliability  of 
the  child's  statement,  are  encompassed  within  the  party's  right  to  rebut  the  report  through  cross- 
examination.  See  Adoption  of  Quentin,  424  Mass.  882,  890-93  (1996);  Adoption  of  Tina,  45 
Mass.  App.  Ct.  727,  732-33  (hearsay  evidence  admissible  under  section  82  in  termination  of 
parental  rights  cases);  see  also  Care  and  Protection  of  Leo,  38  Mass.  App.  Ct.  237,  241,  646 
N.E.2d  1086  (1995);  Care  and  Protection  of  Rebecca,  419  Mass.  67,  83,  643  N.E.2d  26  (1994) 
(hearsay  evidence  admissible  under  section  83  in  care  and  protection  proceedings).  "Cross- 
examination  of  the  investigator  provides  an  effective  means  to  impeach  the  credibility  of 
statements  contained  in  the  report,  see  Tracy,  31  Mass.  App.  Ct.  at  486,  and  thus  determine  their 
reliability."  Leo,  38  Mass.  App.  Ct.  at  242  citing  Rebecca,  419  Mass.  at  79-80. 

The  burden  to  refute  the  report  through  cross-examination  of  the  investigator  and  the 
sources  contained  within  the  report  resides  with  the  parties,  not  with  the  Department  of  Social 
Services  or  the  court.  See  Leo,  38  Mass.  App.  Ct.  at  243  citing  Adoption  of  George,  27  Mass. 
App.  Ct.  265,  273  (1989).  So  long  as  the  parties  have  seen  the  report,  they  are  in  a  position  to 
adequately  challenge  any  material  therein  with  evidence  of  his/her  own  or  to  call  any  contributor 
to  the  report.  Leo,  38  Mass.  App.  Ct.  at  243.  If  a  party  rejects  the  opportunity  given  by  the 
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court,  that  party  has  effectively  waived  his/her  right  to  complain  of  the  hearsay.  Id. 

Although  the  inclusion  of  hearsay  in  a  court  investigator's  report  is  permitted,  it  is 
recommended  that  with  totem-pole  hearsay,  the  investigator  seek  to  confirm  any  such  totem-pole 
information  from  the  primary  source  of  the  information.  In  some  cases,  this  might  not  be 
practical,  however,  and  the  court  investigator  should  explain  in  the  report  the  reasons  for  the 
impracticality. 

V.  USE  OF  ADDENDA  TO  THE  COURT  INVESTIGATOR'S  REPORT 

The  question  of  whether  addenda  to  the  investigator's  report  will  be  admitted  into 
evidence  or  stricken  is  for  the  trial  judge  to  decide.  Typically,  if  reports  are  attached  as  addenda, 
the  source  of  the  report  must  be  identified  and  the  report  must  be  properly  certified  in 
compliance  with  the  rules  of  evidence  or  it  will  be  stricken.  See  G.  L.  c.  1 19,  §  21;  G.  L.  c.  233, 
§§  76,  79,  79A,  79  J;  see  also  Astrid,  45  Mass.  App.  Ct.  at  546-47;  Adoption  of  Sean,  36  Mass. 
App.  Ct.  261,  264,  630  N.E.2d  604  (1994)  (addendum  to  guardian  ad  litem's  report  admissible 
because  guardian  identified  the  source  of  the  appendix  and  in  many  instances  named  the  supplier 
of  the  information).  In  addition,  the  reports  in  the  addenda  will  need  to  be  authenticated  prior  to 
admission  into  evidence  or  may  be  stricken.  See  id.  Usually,  51  As,  5 IBs,  and  service  plans  are 
independently  introduced  by  counsel  for  DSS  even  though  said  reports  may  be  attached  as 
addenda  to  the  court  investigator's  report.  Nevertheless,  even  if  a  report  has  to  be  excluded 
when  the  investigator's  report  is  admitted,  the  inclusion  of  such  a  report  as  an  addendum  can  be 
a  service  to  the  parties  in  their  evaluation  of  the  case.  To  ensure  that  important  information  from 
an  addendum  is  read  and  considered  by  the  trial  judge,  any  such  important  information  should  be 
included  in  the  body  of  the  report  and  properly  attributed. 

VI.  ORGANIZATION  OF  REPORT 
1.  Overall 

make  use  of  bold  type  and  underlining  and  or  headings  to  identify  sources 
pinpoint  time- frames  if  at  all  possible 

avoid  use  of  "on  1  or  2  occasions" 

avoid  use  of  "in  the  past" 
identify  sources  of  statements 

define  all  medical/psychiatric  terms  using  medical  dictionary  or  DSM  IV 
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give  detailed  information  about: 

(A)  51 A  information  (subject,  alleged  perpetrator,  when  filed, 

allegations,  outcome  of  investigation,  recommendations) 

(B)  Service  plans  and  compliance 

(C)  Court  /criminal  records 

Note:  some  judges  prefer  to  have  these  reports  attached  as  addenda  to  the 
court  investigator's  report  and  not  summarized,  even  though  said  reports 
might  be  stricken.  See  use  of  addenda  supra  at  1 1 .  Unfortunately,  the 
judge  who  appoints  the  investigator  is  not  always  the  trial  judge  ruling  on 
the  admissibility  of  documents.  Therefore,  it  is  wise  to  err  on  the  side  of 
inclusion. 


2.  Suggested  outline 

The  following  is  a  suggested  outline  for  a  court  investigator's  report.1  It  is  the 
intention  of  this  outline  to  help  the  investigator  make  the  information  easily  accessible  to 
the  reader.  The  purpose  of  the  outline  is  to  provide  the  court  investigator  with  the  type 
and  quantity  of  information  to  be  contained  in  the  report.  The  data  should  be  presented 
in  the  order  that  makes  the  most  sense  logically  in  that  particular  case.  Sample  reports 
may  be  requested  from  the  court  that  ordered  the  investigation.  In  the  report,  the 
investigator  should  refrain  from  using  evaluative  terms.  Rather,  the  investigator  should 
state  the  facts  with  respect  to  each  category.  The  outline  is  not  exhaustive  as  the  facts  of 
each  case  are  unique  and  may  require  the  review  of  additional  factors  or  sections. 
Further,  this  outline  may  identify  issues  that  are  not  of  concern  in  the  particular  case 
being  investigated.  If  an  issue  is  not  germane  to  the  particular  case,  it  should  not  be 
included  in  the  report. 

OUTLINE 


Many  factors  used  in  this  outline  are  taken  from,  Allen,  Virginia.  A..  Ini-ormational  Guidelines  For 
Court  Investigators  in  G.  L.  ch.  1 19,  s.  24,  Care  and  Protection  Proceedings,  printed  in  MCLE,  Court 
Investigators  in  Care  and  Protection,  94  - 10.12  (1994). 
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I. 


IDENTIFY  PARTIES  AND  STATE  BASIS  OF  PETITION 


II.  PARENTS 

A.  Names  -  including  step-parents,  any  putative  fathers 

B.  Addresses  -  present  or  last  known  if  applicable 

C.  Date  of  Birth  &  Age 

D.  Marital  status  including  history  or  present  and  past  marriages;  dates  of 
divorce 

Relationship  with  spouse/partner 

E.  Last  grade  of  education 

F.  Employment  history 

G.  Source  of  any  income  or  financial  assistance 

H.  Religion,  if  known 

I.  Cultural  considerations 

J.        Physical  status-ailments;  addictions;  substance  abuse 
K.       Psychological  status-mental  health 
L.       Impulse  control  &  response  to  stress 
M.      Relationship  with  extended  family 
Relationships  with  supports 
N.       Relationship  with  individual  children 

O.       Prior  history,  if  any,  with  any  state  or  private  social  service  agency,  court, 
police  including,  but  not  limited  to: 

chronological  history  of  G.  L.  c.  1 19,  §  5 1  As  -  when,  where,  by 
whom,  allegation,  whether  substantiated/unsubstantiated, 
recommendation 

chronological  history  of  any  G.  L.  c.  209A  actions,  temporary 

restraining  orders,  violations  of  209A  orders 

court  proceedings 

criminal  record 
P.        Parent' (s)  view  of  C&P  allegation(s) 
Q.       Parent'(s)  view  of  child(ren)'s  character  and  needs 

III.  CHILDREN  (for  each  child  on  petition) 

A.  Background 

1.  Name 

2.  Age  /  date  of  birth 

3.  Mother 

4.  Father  (note  any  paternity  issues) 

5.  Address 
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6.  School  and  grade 

(a)  attendance 

(b)  appearance 

(c)  behavior 

(d)  grades 

(e)  relationships  in  school 

(f)  CORE  evaluation 

(g)  IQ 

(h)  other 

7.  Special  needs 

8.  Medical  needs 

9.  Psychological  needs 
10.  Other 


B.  Foster  care 

1.  Duration 

2.  Status  in  foster  care 

(a)  behavior 

(b)  attitude 

(c)  verbal  and  behavioral  reaction  before  and  after  visitation 

(d)  relationship  with  foster  parent(s) 

(e)  relationship  with  &  behavior  toward  any  other  children  in 
foster  placement,  if  applicable 

(f)  level  of  communication  with  biological  parent 

(g)  other 

3.  Prognosis,  likelihood  and  time  frame  projected  for  child's  safe 
return  home 


C.  Nature  of  parental  abuse  /  neglect 

1 .  Sexual  abuse 

2.  Physical  abuse 

3.  Emotional  abuse 

4.  Physical  neglect 

5.  Emotional  neglect 

6.  Lack  of  supervision;  placing  child  in  high  risk  situations 

7.  Other 


D.  Effect  of  abusive  or  neglectful  treatment  on  child.  Conditions  that  might 
be  caused  or  exacerbated: 

1 .  Educational  status,  including  any  special  needs 

2.  Social  /  Emotional  status 
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3.  Physical  health 

E.  Relationship  with  parent(s)  or  extended  family  members 

1 .  Visitation  with  parents 

2.  Visitation  with  extended  family  members 

F.  Relationship  with  siblings 

1 .  Nature  of  relationship 

(a)  time  spent  living  together 

(b)  if  not  in  same  placement,  type  and  extent  of  visitation 
if  applicable;  note  any  court  action  regarding  sibling 
visitation 

(c)  siblings  expressed  desire  to  live  together  as  a  family 

(d)  child's  preference  for  placement 

(e)  other 

G.  Child(ren)'s  view  of  the  situation  (if  age  appropriate) 

1 .  Child(ren)'s  view  of  family,  self  and  predicament 

2.  Child(ren)'s  feelings  about: 

(a)  placement 

(b)  parents 

(c)  extended  family,  if  appropriate 

(d)  reunification 

3.  Other 

CHILDREN  NOT  INCLUDED  IN  PETITION 
A.  Background 


I. 

Name 

2. 

Age /Date  of  Birth 

3. 

Mother 

4. 

Father 

5. 

Address 

6. 

School  and  grade 

(a)  attendance 

(b)  appearance 

(c)  behavior 

(d)  grades 

(e)  relationships  in  school 

(f)  CORE  evaluation 

(g)  IQ 

(h)  other 
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7.  Special  needs 

8.  Medical  needs 

9.  Psychological  needs 

10.  With  whom  are  child(ren)  living.  If  not  with  parent,  why  not. 
B.  Why  child(ren)  not  on  petition. 

V.  EXTENDED  FAMILY 

A.  Maternal  /  paternal  grandparent(s),  if  living 

(1)  names 

(2)  addresses 

(3)  understanding  of  and  attitude  towards  present  situations 

(4)  interest  in  helping  family,  including  financially 

(5)  willingness  and  capacity  to  take  children 

B.  Maternal  /  paternal  aunts  and  uncles 

(1)  review  factors  (1)  -  (5)  above  for  grandparents 

C.  Adult  siblings 

(1)  review  factors  (1)  -  (5)  above  for  grandparents 

VI.  PARENTING 

A.  Children's  nutrition 

B.  Children's  clothing 

B.       Family  Housing  (describe  setting) 

D.  Education  of  children 

1.  Attendance,  followup;  parental  interest  -describe 

2.  Parent(s)'  explanation  for  any  school  related  problems 

3.  Describe  level  of  parental  understanding  and  support  for  child's 
educational  needs 

E.  Medical  /  Physical/  Psychological  Welfare  of  Children 

1 .  Medical  care 

2.  Emotional  status 

3.  Physical  care 

F.  Cultural  considerations 
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G.       Religious  considerations,  if  applicable 


VII.     MATERNAL  /  PATERNAL  INVOLVEMENT  WITH  SERVICES  AND 
AVAILABILITY  OF  SUPPORTS 

A.       Relationship  with  the  DSS  or  other  social  service  providers 

1.  Generally 

a.  Cooperation 

b.  Position  regarding  service  plan 

c.  Motivation  to  make  use  of  services 

d.  Capacity  to  utilize  support  services 

e.  Previous  experiences  with  other  children 

f.  Parent(s)'  willingness  and  ability  to  modify  behavior  that 
puts  child(ren)  in  danger 

2.  Visitation  &  Communication  with  child 

a.  Attendance,  if  problems,  describe  in  detail 

b.  Interaction  with  child(ren) 

c.  Appropriate  interaction  -  describe 

( 1 )  affection  /  attention 

(2)  ability  to  set  appropriate  limits 

(3)  ability  to  communicate  with  children 

(4)  ability  to  appropriately  stimulate  child(ren) 

(5)  other 

d.  If  investigator  observed  visit  between  parent: 

( 1 )  when,  where,  arranged  by  whom 

(2)  parent  and  child  present 

(3)  describe  visit  especially  parent  /  child  interactions 
in  detail 

Vffl.    MATERNAL  /  PATERNAL  COMPLIANCE  WITH  RECOMMENDED 
TREATMENT  PROGRAMS 

A.  Psychotherapy 

B.  Drug  /  Alcohol  Evaluation  /  Counseling 

C.  Domestic  Violence  Counseling 

D.  Homemaker  /  Home  Health  Aide  (if  applicable) 

E.  Parenting  Programs 
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VII.     SUMMARY  SECTION 


After  the  body  of  the  report,  the  investigator  may  include  a  section  which  summarizes 
key  facts.  No  new  facts  should  be  added  to  the  summary  section.  Rather,  the  facts  should  speak 
for  themselves.  This  section  allows  the  court  investigator  to  state  the  implications  of  all  the  data 
collected  with  regard  to  the  petitioner's  allegations  and  the  possible  case  disposition.  It  is  an 
opportunity  to  underline  strengths  and  weaknesses  of  the  family  which  may  not  be  readily 
apparent.  Furthermore,  this  section  can  speak  to  the  willingness  and  ability  of  a  parent  to  work 
on  the  issues  that  originally  brought  them  to  the  attention  of  the  court.  The  summary  section 
should  not,  however,  be  an  opportunity  for  the  court  investigator  to  discuss  whether  the 
investigator  liked  or  disliked  the  family  or  agreed  /  disagreed  with  the  family  lifestyle. 


VIE.    COURT  INVESTIGATOR ' S  OATH 

Court  investigators  should  conclude  their  reports  with  a  notarized  oath  swearing  that  their 
observations  are  true,  that  statements  made  by  others  contained  within  the  report  are  accurately 
quoted,  Snd  that  the  opinions  expressed  by  the  court  investigator  within  the  report  are  rendered 
through  the  exercise  of  their  best  professional  judgment.  (See  attached  sample) 

IX.  RECOMMENDATIONS 

Although  the  court  investigator's  central  function  is  to  bring  facts  to  the  attention  of  the 
court,  in  some  cases,  the  recommendations  of  the  court  investigator  will  also  be  permitted.  See 
Adoption  of  Astrid,  45  Mass.  App.  Ct.  538,  546  (1998)  (no  error  in  admitting  an  investigator's 
report,  including  opinions,  recommendations,  and  conclusions,  where  the  investigator  testified, 
her  sources  were  identified,  and  the  parents  had  the  opportunity  to  rebut  any  adverse  or 
erroneous  material). 

The  recommendation  section  should  be  consistent  with  factual  data  presented  in  the  body 
of  the  report.  The  ultimate  legal  question  of  fitness/unfitness  and/or  best  interests  is  for  the  court 
to  decide.  Therefore,  the  court  investigator  should  refrain  from  recommending  that  the  child  be 
adjudicated  "in  need  of  care  and  protection,"  or  that  parents  be  found  "unfit."  The 
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recommendation  section,  however,  does  serve  a  useftH  purpose  to  the  court  because  it  may 
contain  suggestions  of  services  that  judges,  attorneys  and  even  DSS  may  be  unaware  of,  which 
the  investigator  may  have  had  experience  with  because  of  his/her  work  in  another  case.  In 
addition,  the  court  investigator,  in  a  recommendation  section  can  make  the  court  aware  of 
alternatives  which  DSS,  because  of  policy  or  regulations,  would  not  present. 

It  is  important  for  the  court  investigator  to  have  considered  what  his/her 
recommendations  are  because  the  investigator  may  be  called  upon  to  testify  as  an  expert  witness. 
See  G.  L.  c.  119,  §  21. 

X.  UPDATES 

The  investigator  may  be  called  upon  to  "update"  his/her  investigation  and  file  an 
addendum  to  the  original  report.  This  may  occur  when  circumstances  change,  when  a  missing 
parent  is  located,  or  when  the  parent  has  petitioned  for  his/her  review  and  redetermination  right 
pursuant  to  G.  L.  c.  1 19,  §  26.  When  an  update  is  requested,  the  investigator  should  focus  on  all 
circumstances  and  facts  since  the  date  of  the  previous  report.  In  some  cases,  the  investigator 
may  be  ordered  to  provide  an  update  with  a  focus  around  a  specific  person  and/or  issue. 

XI.  SOURCES 

Carr,  Thomas,  MA,  How  To's  of  Investigations,  MCLE,  Court  Investigators  in  Care  and 

Protection  Cases  (93  -  10.1 1)  283  -  299  (1994) 
MCLE,  Court  Investigations  in  Care  and  Protection  Cases  (93  -  10. 1 1)  (1994) 
MCLE,  Court  Investigations  in  Care  and  Protection  Cases  (95  -  10.12)  (1995) 
MCLE,  Being  Prepared  to  Testify  (96  - 10.06)  (1996) 

Segaloff,  Ruth,  T.,  LICSW,  The  Investigator's  Report:  Guidelines  for  Measuring 

Quality,  MCLE,  Being  Prepared  to  Testify  (96-10.06)  (1996) 
Segaloff,  Ruth,  T.,  LICSW,  Interpretation  of  Data  (1996) 

CASES: 

Adoption  ofAstrid,  45  Mass.  App.  Ct.  538,  700  N.E.2d  275,  further  rev.  den'd,  428 

Mass.  1109,  707  N.E.2d  367  (1998) 
Adoption  ofCarla,  416  Mass.  510,  623  N.E.2d  118  (1993) 
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Adoption  of  George,  27  Mass.  App.  Ct.  265  (1989) 

Adoption  of  Mary,  414  Mass.  705,  610  N.E.2d  898  (1993) 

Adoption  of  Sean,  36  Mass.  App.  Ct.  261,  630  N.E.2d  604  (1994) 

Care  and  Protection  of  Leo,  38  Mass.  App.  Ct.  237,  646  N.E.2d  1086  (1995) 

Care  and  Protection  of  Rebecca,  419  Mass.  67,  643  N.E.2d  26  (1994) 

Commonwealth  v.  Lamb,  1  Mass.  App.  Ct.  530  (1973) 

Custody  of  Jennifer,  25  Mass.  App.  Ct.  241,  517  N.E.2d  187  (1988) 

Custody  of  Michel,  28  Mass.  App.  Ct.  260,  549  N.E.2d  440  (1990) 

Custody  of  Tracy,  31  Mass.  App.  Ct.  481,  579  N.E.2d  1362  (1991) 

Custody  of  Two  Minors,  19  Mass.  App.  Ct.  552,  476  N.E.2d  165  (1985) 

Duro  v.  Duro,  392  Mass.  574,  467  N.E.2d  165  (1984) 

Petition  of  the  Dept.  of  Public  Welfare  to  Dispense  with  Consent  to  Adoption,  383  Mass. 
573,  421  N.E.2d  28  (1981) 

COURT  INVESTIGATOR'S  OATH 

Commonwealth  of  Massachusetts 

,  ss  Date:  

Then  personally  appeared  the  above-named  and  made  oath  that 

within  the  attached  Court  Investigator's  Report  dated  the  statements  are 

accurately  quoted,  the  observations  are  accurately  presented,  and  the  facts  written  are 
true  to  the  best  of  his/her  knowledge,  before  me 


Notary 

My  Commission  Expires: 


Parenting  Evaluations 

Jessica  P.  Greenwald  O'Brien,  Ph.D. 


i 


Agenda 

How  to  get  a  high  quality  Care  &  Protection  evaluation 


Setting  up  the  evaluation 

What  does  a  good  evaluation  look  like? 

Parenting  capacities 

Do  you  want  a  report? 


Setting  Up  the  Evaluation 

What  kinds  of  issues  can  an  expert  address? 

■Parent's  psychological  functioning 

■  Child(ren)'s  psychological  functioning 

■  Parent's  ability  to  parent  each  child 

■  The  child(ren)'s  relationship  to  the  parent 

■  The  child(ren)'s  relationship  to  the  foster  parent 

■  Services  needed  for  parent  to  parent  adequately 


Setting  Up  the  Evaluation 

What  kind  of  issues  can  an  expert  address? 

■  Harm,  if  any,  to  the  child  if  taken  out  of  the  foster 
home 

■  Harm,  if  any,  to  the  child  if  contact  completely 
severed  with  biological  parents 

■  Level  of  post-adoption  contact,  if  any,  in  the  best 
interest  of  the  child(ren) 

■  Appropriate  transition  plan  to  help  child(ren)  go 
home 

■  Would  there  be  any  psychological  advantage  to  a 
guardianship  over  an  adoption? 


Setting  Up  the  Evaluation 

What  kind  of  issues  can  an  expert  address? 

What  is  the  impact  of  mother's  Manic-Depression 
on  her  parenting? 

In  what  way  has  the  domestic  violence  in  the 
household  effected  the  child(ren)? 

What  specific  parenting  abilities  are  needed  for  a 
child  with  Pervasive  Developmental  Disorder? 

How  might  we  structure  post  adoption  visitation 
with  resistant  pre-adoptive  parents? 


Setting  up  the  Evaluation 

What  kind  of  issues  can  an  expert  address? 

■  Assessment  of  strengths  and  weaknesses  of 
previous  evaluations 

►  GAL 

►  Court  Investigator 

►  Opposing  Expert 

■  Help  understanding  psychological  material  about 
a  client 


Setting  up  the  Evaluation 

Types  of  Evaluations 

Parenting  Evaluation 

►  Partial  Parenting  Evaluation 

Psychological  Evaluation 
Psychological  Testing 

Specialty  Evaluation 

►  Domestic  Violence  -perpetrator 

►  Sexual  Abuse  -  victim 

►  Sexual  Offender 

►  Substance  Abuse 


Setting  up  the  Evaluation 

The  MISNOMER  of  "Bonding  Studies" 

■  Bonding  study  suggests  that  the  only  variable  of 
importance  is  the  relationship  or  the  attachment. 

■  Attachment  is  only  one  key  variable  of  a 
parenting  evaluation. 


Setting  Up  the  Evaluation 

.;  ..  ..  -    -  -      .       JUA    —  -        ...       :         .:.  :.-.!.  ,rH«g"fi>rtfiW«  <t  W    •rtif  r  •«  «S*S£iJi  A«N<  .:«£*•  Safe-  ?*..Hi«Kli-'  IBiflTiT-«EMB 

What  will  an  expert  be  able  to  tell  you? 

Be  clear  about  the  type  of  opinion  you  are 
requesting. 

Be  sure  the  expert  will  have  access  to  all  the 
information  necessary  to  formulate  such  an 
opinion. 

Demand  that  the  expert  state  the  limits  of  his/her 
ability  to  formulate  certain  opinions. 


Setting  Up  the  Evaluation 

What  will  an  expert  be  able  to  tell  you? 
-EXAMPLE- 

■  An  expert  cannot  formulate  an  opinion  about... 

►  A  permanent  placement  for  a  child  without  full  access 
to  all  parties. 

►  Anyone  he/she  has  not  evaluated  directly 

►  Parenting  capacity  without  access  to  the  child 


What  to  Look  for  in  a  Good 
Evaluation 

Sources  of  Information  About  the  Parent 

Information  from  Interviews 

►  Personal  background 

►  Explanation  of  current  situation 

►  Description  of  child 

►  Specific  topics  of  concern 

Mental  Status  &  Behavioral  Observations 
Psychological  Testing  (if  necessary) 
Collateral  Contacts 

►  Therapists,  Physicians,  DSS,  Service  Providers 
Record  Review 


What  to  Look  for  in  a  Good 
Evaluation 

Sources  of  Information  about  the  Child 

■  Information  from  Primary  Care  Taker 

►  Current  functioning  of  the  child 

►  History-  of  child  in  care 

►  Special  needs  of  child 

►  Observations  regarding  visitation  with  parents 

■  Information  from  Interviews  -Talk  or  Play 

►  Understanding  of  the  situation 

►  Current  functioning 

►  Preferences  if  appropriate 


What  to  Look  for  in  a  Good 
Evaluation 

Sources  of  Information  about  the  Child 

■  Behavioral  and  Developmental  Observations 

■  Collateral  Contacts 

►  Teachers 

►  Physicians 

►  Therapists 

►  DSS 

►  Day  care 

►  Service  Providers 

■  Record  Review 


What  to  Look  for  in  a  Good 
Evaluation 

Observations 

Interactions  between  child  and  parent 

►  Responsiveness  to  needs 

►  Soothing  capability 

►  Structure  and  limit  setting 

►  Child's  reactions 

Parent's  ability  to  respond  to  novel 
situation 

Problem  solving 

Parent's  ability  to  deal  with  "case" 
information  with  child 


What  to  Look  for  in  a  Good 
Evaluation 

Analysis 

Data  leads  to  inferences 
No  leaps  of  faith 

Alternative  hypotheses  considered 
Biases  addressed 
Psychological  concepts  explained 
Organized  to  lead  to  final  opinion(s) 


What  to  Look  for  in  a  Good 
Evaluation 

Analysis 

■  Clear  nexus  built  between  psychological  or 
behavioral  difficulties  and  parenting  deficits. 

■  Clear  nexus  built  between  parenting  deficits  and 
the  general  and  special  needs  of  the  individual 
child. 

■  Credible  exploration  of  alternative  opinion 

■  Did  your  questions  get  answered? 


What  to  Look  for  in  a  Good 
Evaluation 

Analysis 

Each  parent's  psychological  functioning 

The  child's  functioning  and  special  needs 

How  a  parent's  functioning  interacts  with 
capacities  to  parent  the  child(ren) 

Are  there  differences  in  parenting  capacities  for 
different  children 

Child(ren)'s  relationship  to  parents  and  foster 
parents 

Key  issues 

Plans  and  service  recommendations 


Parenting  Capacities 

R.Deutsch  and  colleagues  at  CLP/MGH 

■  Meet  basic  physical  needs 
■Understand  child's  special  needs;  Advocate. 

■  Limit  setting,  structure,  stimulation 

■  Emotional  attunement 

■  Perceive  danger  and  protect 

■Differentiate  parent's  needs  from  child's  and 
appropriately  prioritize 

■  Socialization 

■  Feel  and  convey  love  and  affection 


Do  you  want  a  Report? 

Considerations 

■  Does  the  expert  have  a  useful  opinion? 

■  Is  part  of  the  opinion  useful? 

►  Balance  useful  versus  potentially  damaging 
information 

■  Will  the  expert  be  credible? 

■  Is  it  more  useful  to  have  testimony  without  a 
written  document  available  for  discovery? 

■  Can  you  adequately  prepare  without  a  written 
document? 
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Copr.   ®  West  2003  No  Claim  to  Orig.  U.S.   Govt.  Works 

MA  R  S  CT  Rule  1 : 07 
S.J. C. Rule  1:07 

WEST'S  MASSACHUSETTS  RULES  OF  COURT 
RULES  OF  THE  SUPREME  JUDICIAL  COURT 
CHAPTER  ONE.    GENERAL  RULES 

Copr.   ®  West  Group  2  002.  All  rights  reserved. 

Current  with  amendments  received  through  6/15/2002 

RULE  1:07  FEE  GENERATING  APPOINTMENTS  AND  THE  MAINTENANCE  OF 
APPOINTMENT  DOCKETS   IN  ALL  COURTS 

[Pursuant  to  an  order  dated  March  28,  2000,  the  effective 
date  of  this  rule  for  the  Land  Court  Department  is  June  5,  2000.] 

[Pursuant  to  orders  dated  March  28,  2000,  and  June  28,  2000, 
the  effective  date  of  this  rule  for  the  Probate  and  Family  Court 
Department  is  July  3,  2000,  for  Categories  A  through  C;  December 
4,  2000,  for  Categories  D  through  H;  and  May  7,  2001,  for 
Categories  I  through  BB.    [FN*] J 

FN  *  Pub  Note:  See  List  of  Categories  supplied  by  the  Court 
as  of  July,  2000,   following  Rule  1:07. 

Preamble 

The  Justices  understand  the  importance  of  allowing  judges  the 
flexibility  of  selecting  appointees  based  on  the  particular 
expertise  needed  in  a  given  case.  In  recognition  of  the  necessity 
to  safeguard  judicial  discretion,  a  waiver  from  the  requirement 
of  successive  appointments  has  been  included  in  Rule  1:07.  In 
making  an  appointment,  a  judge  may  select  a  qualified  person  who 
is  not  on  the  list  or  who  is  not  next  in  order  on  the  list  by 
making  a  brief  notation  of  the  reasons  for  the  selection. 

The  goal  of  this  rule  is  to  assure  that  all  fee-generating 
appointments  made  by  the  courts  of  the  Commonwealth  are  made  on  a 
fair  and  impartial  basis  with  equal  opportunity  and  access  for 
all  qualified  candidates  for  appointments.  The  Justices  have 
concluded  that  the  fairest  way  to  accomplish  this  goal,  and  at 
the  same  time  avoid  favoritism  or  the  appearance  of  favoritism, 
is  by  requiring  each  court  to  create  lists  of  qualified 
candidates  and  then  generally  make  appointments  from  those  lists 
in  rotation  or  sequential  order. 

(1)  Annual  Publication.  At  the  beginning  of  each  fiscal  year, 
the   chief   justice   of   each  Trial   Court   department   and  the  chief* 


justices  of  the  appellate  courts  shall  submit  to  the  Chief 
Justice  for  Administration  and  Management  (CJAM)  a  listing  of  the 
types  of  fee-generating  appointments  made  in  their  department  or 
court  and  the  qualifications  for  those  appointments.  The  CJAM 
shall  compile  the  listings  into  a  unified  report  which  shall  be 
published  annually  by  the  CJAM.  The  report  shall  include  a 
description  of  the  educational,  professional,  and  other 
qualifications  required  for  each  type  of  appointment.  The  report 
shall  state  the  method  by  which  a  person  may  apply  to  be 
considered  for  each  particular  type  of  appointment.  It  shall 
also  include  a  statement  that  appointments  of  counsel  for 
indigent  defendants  in  criminal  matters  and  for  parties  in 
certain  non-criminal  matters  are  governed  by  the  Committee  for 
Public  Counsel  Services  (CPCS) .  An  address  and  telephone  number 
for  interested  persons  to  receive  information  on  CPCS 
appointments  shall  be  included  in  the  report.  This  annual 
publication  shall  be  accompanied  by  a  statement  from  the  Supreme 
Judicial  Court  that  the  appointments  in  the  report  are  open  to 
all  qualified  persons  without  regard  to  race,  sex,  religion, 
national  origin,  disability,  age,  sexual  orientation  or 
socioeconomic  status. 

(2)  Court  Lists.  Every  individual  court  making  fee-generating 
appointments  shall  maintain  a  list  of  persons  eligible  for  each 
type  of  appointment  made  by  the  court.  The  list  shall  be 
generated  by  the  court  or,  where  applicable,  by  CPCS.  All 
court -generated  lists  shall  be  open  to  all  qualified  candidates 
and  shall  not  be  restricted  to  a  fixed  number  of  candidates.  The 
method  for  removing  individuals  from  a  list  shall  be  the 
responsibility  of  CPCS,  in  the  case  of  CPCS-generated  lists,  and 
of  the  CJAM,  in  the  case  of  court -generated  lists.  The  lists 
shall  be  public. 

(3)  Successive  Appointments.  Each  court  appointment  shall  be 
made  from  the  list  maintained  pursuant  to  section  (2)  of  this 
rule,  except  as  otherwise  provided  in  section  (4) .  Appointments 
from  the  list  shall  be  made  successively,  except  that,  if  an 
appointment  is  not  made  in  successive  order,  the  judge  (or  other 
person)  making  the  appointment  shall  provide  a  brief  written 
statement  of  reasons  for  not  following  the  order  of  the  list. 
For  appointees  compensated  by  CPCS,  such  written  statement  shall 
be  kept  by  the  Clerk,  Register  or  Recorder  in  a  separate  file 
marked  "CPCS  appointments."  A  judge  may  direct  that  an 
appointment  made  successively  from  the  list  be  entered 
administratively  by  the  clerk,   register,  or  recorder. 

(4)  Persons  Not  On  List.  If  a  judge  appoints  a  person  not  on 
the  list  maintained  pursuant  to  section  (2) ,  the  judge  (or  other 
person)  making  the  appointment  shall  provide  a  brief  written 
statement  of  reasons  for  not  appointing  from  the  list. 

(5)  Appointment  Docket.  All  clerks,  registers,  and  recorders, 
for    trial    and    appellate    courts,    shall    establish   and  maintain/ 


currently  indexed,  as  part  of  the  public  records  of  the  court 
open  during  regular  business  hours  to  public  inspection,  an 
appointment  docket  with  respect  to  the  appointment  by  the  court 
of  each  fee-generating  appointment,  excluding  appointees 
compensated  by  CPCS .  The  appointment  dockets  shall  include  the 
following : 

(a)  guardian  ad  litem, 

(b)  investigator  appointed  pursuant  to  G.L.   c.   208,    §  16, 

(c)  appraiser  in  any  estate  estimated  to  have  gross  assets  in 
excess  of  $100,000, 

(d)  commissioner  to  sell  real  estate, 

(e)  appellate  court  conference  counsel, 

(f)  master  or  special  master, 

(g)  counsel  in  any  civil  matter, 

(h)  monitor  for  the  administration  of  antipsychotic 
medications , 

(i)  investigator  in  care  and  protection  proceedings, 
(j)   title  examiner, 

(k)  administrator,  trustee,  guardian,  conservator,  or  receiver, 
whose  appointment  was  not  prayed  for  by  name  in  a  petition, 
pleading,  or  written  motion,  and  any  guardian  or  conservator  who 
is  an  attorney,  social  worker  or  other  social  service 
professional  unrelated  to  the  ward  by  blood  or  marriage, 

(1)  any  other  fee-generating  appointment  not  compensated  by 
CPCS  and  not  otherwise  excluded  by  this  section.  The  appointment 
of  a  guardian  ad  litem  to  serve  process  under  G.L.  c.  215,  §  56B, 
shall  not  be  entered  on  the  appointment  docket.  The  appointment 
of  an  executor,  administrator,  trustee,  guardian,  conservator  or 
receiver  shall  not  be  entered  on  the  appointment  docket  except  as 
required  by  section  (5) (k) .  Appointments  shall  be  entered  on  the 
appointment  docket  regardless  of  the  anticipated  source,  if  any, 
of  payment  to  the  appointee. 

(6)  Data  Collection.  Such  docket  shall  contain  at  a  minimum 
the  following: 

(a)  the  docket  number  and,  if  the  case  file  is  available  for 
public  inspection  or  if  access  to  the  information  is  not 
otherwise  prohibited,   the  name  of  the  case, 


(b)   the  date  of  the  appointment, 


(c)   the  name  of  the  appointee, 


(d)  the  position  to  which  appointed,  .  . 

(e)  by  whom  the  appointment  was  made, 

(f)  a  notation  if  the  appointment  was  not  made  successively 
from  the  court's  list  or  if  the  appointee  was  a  person  not  on  the 
list,  and 

(g)  the  amount  of  any  payment  received  and  the  source  thereof 
(party,  estate,  or  Commonwealth)  or  whether  payment  was  waived  or 
declined . 

(7)  Payments.  No  payment  shall  be  made  or  received  on  account 
of  any  appointment  required  to  be  recorded  in  the  appointment 
docket  until  a  statement  under  the  penalties  of  perjury, 
certifying  the  services  provided,  amount  of  payment,  and 
itemization  of  expenses,  is  filed  with  the  clerk,  register,  or 
recorder,  to  be  placed  with  the  papers  in  the  case.  No  person 
holding  an  appointment  required  to  be  recorded  in  the  appointment 
docket  under  section  (5)  of  this  rule  shall  make  any  payment  to 
himself  or  herself  until  such  payment  is  approved  by  the  court. 

(8)  Compliance.  Each  appointment  made  under  this  rule  shall 
include  language  on  the  document  of  appointment  itself  that 
section  (7)  of  this  rule  must  be  complied  with.  After  July  1, 
2000,  no  person  whose  appointment  is  subject  to  this  rule  shall 
accept  reappointment  unless  he  or  she  has  filed  a  certification 
that  all  fee  reports  for  payments  received  in  the  previous  fiscal 
year  have  been  filed. 

(9)  Implementation.  The  .CJAM  shall  promulgate,  subject  to  the 
approval  of  the  Supreme  Judicial  Court,  such  uniform  practices  as 
are  necessary  to  implement  this  rule. 

(10)  Alternative  Dispute  Resolution  Exclusion.  The  provisions 
of  this  rule  are  not  applicable  to  fee-generating  appointments 
made  pursuant  to  Rule  1:18,  Uniform  Rules  on  Dispute  Resolution. 

Amended  December  6,  1988,  effective  January  1,  1989;  January  7, 
1999,  effective  July  1,  1999  and  April  3,  2000;  March  6,  2000, 
effective  April  3,  2000. 

List  of  Categories 


A  Counsel  in  Rogers  cases,  G.L.  c.  201, 
§§  6(b),   6(c),    6A(b),   6A(c),  14(d); 


SJC  Rule  3 : 10 
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Evaluation  of  families  for  purposes  of  assisting  the  court  in 
making  decisions  about  custody  is  perhaps  the  most  complicated 
forensic  evaluation.  Mental  health  professionals  conducting  such 
evaluations  must  ensure  that  their  evaluations  validly  assess 
areas  of  concern  deemed  relevant  by  the  judiciary  and 
legislature.  Evaluators  sometimes  use  psychological  measures  in 
the  evaluation  process,  and  in  recent  years,  a  number  of  tests 
designed  specifically  for  use  in  child  custody  evaluation 
contexts  have  been  developed.  Because  some  published  tests  do  not 
meet  basic  professional  standards,  child  custody  evaluators 
should  carefully  review  any  test  and  its  supporting  documentation 
before  including  it  in  their  examination  procedures.  In  this 
article,  the  authors  discuss  the  rationale  for  using 
psychological  tests  in  child  custody  evaluations,  describe 
current  testing  practices,  review  and  critique  contemporary 
custody  evaluation  instruments,  and  offer  a  template  for  mental 
health  professionals  to  use  when  considering  use  of  a  particular 
test . 

Cases  of  disputed  child  custody  may  be  among  the  most 
challenging  for  attorneys  and  judges  (Settle  &  Lowery,  1982) . 
Because  decisions  regarding  custody  typically  involve  issues 
revolving  around  child  development,  parenting  behavior,  family 
systems,  psychopathology,  and  emotional  well-being,  courts 
sometimes  request  the  input  of  mental  health  professionals.  This 
is  based  on  the  assumption  that  mental  health  professionals  will 
be  able  to  provide  valuable  information  about  the  children  and 
parents,  which,  in  turn,  will  form  the  basis  for  a  more  informed 
and  better  decision  on  the  part  of  the  legal  decision  maker. 
[FN1] 


Child  custody  evaluation  may  be  the  most  complex  and  difficult 
type  of  forensic  evaluation.  In  contrast  to  most  examinations  in 
which  one  person  is  evaluated,  in  the  typical  child  custody 
evaluation,  the  mental  health  professional  examines  a  number  of 
persons  (e.g.,  mother,  father,  child  or  children,  and  potential 
or  actual  stepparents) .  Additionally,  given  the  expansive  nature 
of  the  underlying  psycholegal  issues  (i.e.,  the  best  interests  of 
the  children  and  the  ability  of  the  parents  to  meet  those 
interests) ,  the  examinees  must  be  assessed  regarding  a  variety  of 
behaviors,  capacities,  and  needs.  Finally,  because  the  stakes  are 
so  significant  (i.e.,  residential  placement  of  the  children  *313 
and  decision-making  authority  with  respect  to  their  welfare) , 
emotions  in  cases  of  contested  custody  typically  run  high, 
further  compounding  what  is  an  already  complicated  evaluation 
process . 

Given  the  potential  level  of  complexity  involved  in  custody  • 
evaluations,  it  is  perhaps  not  surprising  that  mental  health 
professionals  have  attempted  to  develop  instruments  to  assess 
those  criteria  that  are  putative  predictors  of  children's 
postdivorce  adjustment  (e.g.,  parental  emotional  stability  and 
degree  of  a  child's  attachment  to  the  parents)  .  The  recent 
development  of  custody-specific  tests  represents  perhaps  the  most 
overt  attempt  to  operationalize ,  quantify,  and  assess  those 
psychological  factors  that  often  are  judged  to  be  the  most 
relevant  in  the  judicial  decision-making  process.  In  this 
article,  we  discuss  the  rationale  for  using  psychological  tests 
in  child  custody  evaluations,  describe  current  test  practices  of 
psychologists  and  others  who  conduct  child  custody  evaluations, 
for  the  courts,  review  and  critique  contemporary  instruments 
designed  specifically  for  use  in  child  custody  evaluations,  and 
finally,  offer  a  template  for  mental  health  professionals  to  use 
when  they  are  considering  employing  a  particular  test  in  their 
evaluations . 

PSYCHOLOGICAL  TESTING  IN  CHILD  CUSTODY  EVALUATION 

CURRENT  TESTING  PRACTICES  AND  LIMITATIONS 

Brodzinsky   (1993)   offered  a  number  of  reasons  why  psychologists 
and   other   mental    health  professionals    skilled    in  psychological 
testing    might    include    traditional    and  'more    contemporary  child 
custody  assessment  instruments  in  their  evaluations.  Particularly 
for  psychologists,    testing  is  associated  with  their  professional 
identity  and  is  part  of  their  usual  and  customary  practice.  Thus, 
it    should    come    as    no    surprise    that    they    would    use  standard 
psychological  tests   (e.g.,  measures  of  intelligence,  achievement, 
personality,    or   psychopathology)    when    conducting    child  custody 
evaluations,     particularly     if     they     are     unfamiliar     with  the 
specific     decision-making     criteria     used     by     the  judiciary. 
Brodzinsky   also    noted   that   psychological    tests    lend   an   air  of 
objectivity,      science,      and     insight     to     evaluations  (whether- 


deserved  or  not) ,  which  may  make  them  popular  with  attorneys  and 
judges  who  may  be  more  responsive  to  test-based  or  test-  anchored 
evaluations  and  opinions.  Finally,  Brodzinsky  noted  that  test  use 
may  be  driven  by  financial  incentives,  given  the  amount  of  time 
it  can  take  to  administer,  score,  and  interpret  a  particular 
battery  of  tests  given  to  parents,   children,   and  others. 

*314  Although  the  use  of  standardized  psychometric  measures  is 
common,  the  testing  practices  of  child  custody  evaluators  have 
been  subject  to  considerable  criticism.  Brodzinsky  (1993)  and 
Bricklin  (1992,  1999)  noted  that  the  traditional  psychological 
tests  used  by  many  child  custody  evaluators  do  not  address 
psycholegal  issues  directly  relevant  to  the  child  custody 
question  (e.g.,  parenting  ability,  the  nature  and  quality  of  the 
parent-child  relationship,  and  the  willingness  of  each  parent  to 
facilitate  a  close  relationship  with  the  other  parent) .  Use  of 
general  psychological  measures  requires  the  evaluator,  at  a 
minimum,  to  make  an  inference  from  the  general  construct  assessed 
by  the  instrument  (e.g.,  psychopathology  or  intelligence)  to  a 
more  specific  and  relevant  behavior  (e.g.,  ability  to  meet  the 
child's  emotional  and  behavioral  needs).  Grisso  (1984)  offered  a 
similar  critique: 

Too  often  we  rely  on  assessment  instruments  and  methods  that 
were  designed  to  address  clinical  questions,  questions  of 
psychiatric  diagnosis,  when  clinical  questions  bear  only 
secondarily  on  real  issues  in  many  child  custody  cases. 
Psychiatric  interviews,  Rorschachs,  and  MMPIs  might  have  a  role 
to  play  in  child  custody  assessment.  But  these  tools  were  not 
designed  to  assess  parents'  relationships  to  children,  nor  to 
assess  parents'  child-  rearing  attitudes  and  capacities,  and 
these  are  often  the  central  questions  in  child  custody  cases. 
(Cited  in  Melton,   Petrila,   Poythress,   &  Slobogin,   1997,  p.  484) 

These  general  concerns  are  partially  reflected  in  the  child 
custody  guidelines  promulgated  by  the  Association  of  Family  and 
Conciliation  Courts  (AFCC)  (n.d.),  the  American  Psychological 
Association  (APA)  Committe  on  Professional  Practice  Standards 
(1994),  and  the  American  Academy  of  Child  and  Adolescent 
Psychiatry  (AACAP)  (1994) ,  all  of  which  caution  that  child 
custody  evaluations  should  be  informed  by  legal  criteria,  should 
be  expansive  in  scope,  and  should  not  be  simply 
psychopathology- - focused . 

Although  the  majority  of  mental  health  professionals  conducting 
child  custody  evaluations  use  standard  psychological  tests, 
specific  custody  tests  have  been  developed  in  the  past  decade, 
and  they  are  being  used  with  increasing  frequency.  Such  tests  are 
appealing  to  mental  health  professionals  and  the  judiciary 
because  they  ostensibly  address  the  specific  questions  involved 
in  forming  an  opinion  in  a  custody  case,  such  as,  "Does  the 
parent  have  adequate  parenting  skills?"  or  "With  which  parent  is 
the  child  most  bonded?"  Such  questions  are  not  easily  answered  by 


making  inferences  from  the  results  of  standard  measures  of 
psychopathology,    intelligence,   and  personality. 

*315   SURVEYS  OF  TESTING  PRACTICES 

Despite  the  apparent  widespread  use  of  psychological  tests, 
relatively  little  data  exist  in  terms  of  identifying  what 
instruments  tend  to  be  employed  as  part  of  child  custody 
evaluations.  Three  surveys  have  been  published  that  examine  child 
custody  evaluators '  use  of  psychological  tests,  but  how 
accurately  these  results  depict  current  practice  is  unclear,  so 
their  value  is  somewhat  limited.  One  limitation  is  that  all  of 
the  surveys  had  a  relatively  small  number  of  respondents.  A 
second  limitation  is  that  psychologists  were  overrepresented  in 
the  studies,  and  as  a  result,  we  know  much  less  about  test  use  by 
non-  psychologist  practitioners  who  conduct  child  custody 
evaluations.  This,  of  course,  is  important,  as  it  seems 
reasonable  to  assume  that  psychologists,  given  their  background 
and  training,  are  more  likely  than  other  mental  health 
professionals  (e.g.,  social  workers,  psychiatrists,  or  marriage 
and  family  therapists)  to  use  psychological  testing  in  their 
custody  evaluations.  Thus,  the  studies  described  below  may 
overestimate  the  use  and  significance  of  psychological  tests  in 
custody  evaluations. 

In  the  earliest  published  study,  Keilin  and  Bloom  (1986) 
surveyed  a  national  sample  of  psychologists,  psychiatrists,  and 
master 1 s-level  practitioners  identified  through  various  national 
and  local  directories  of  forensic  experts  and  custody  evaluators. 
A  return  rate  of  63%  (190  out  of  302)  was  obtained,  although  only 
82  of  the  returned  surveys  provided  usable  data.  Of  those  persons 
who  responded,  78%  were  doctoral -level  psychologists,  18%  were 
psychiatrists,  3%  were  master ' s- level  practitioners,  and  1%  were 
social  workers.  No  single  measure  was  used  by  a  majority  of  the 
respondents  when  assessing  children.  Intelligence  tests  were  the 
tests  most  frequently  employed  by  the  examiners,  with  45%  of 
respondents  using  some  measure  of  intelligence  in  the  majority 
(85%)  of  their  cases.  The  next  most  frequently  used  measure  was 
the  Thematic  Apperception  Test  (TAT)  or  the  Children's 
Apperception  Test  (CAT)  ,  with  3  9%  of  the  respondents  using  such 
measures  in  most  (75%)  of  their  evaluations.  The  three  next  most 
commonly  used  tests  used  with  children  were  miscellaneous 
projective  drawings,  the  Rorschach  Inkblot  Technique,  and  the 
Bender-Gestalt  Visual  Motor  Test. 

With  respect  to  assessment  of  adults,  the  most  commonly  used 
test  was  the  Minnesota  Multiphasic  Personality  Inventory  (MMPI) . 
Seventy  percent  of  the  respondents  reported  using  this  instrument 
in  child  custody  evaluations,  and  those  who  used  it  employed  it 
in  almost  all  (88%)  of  their  cases.  The  next  most  frequently  used 
instruments  were  the  Rorschach  Inkblot  Technique  (42%)  and  the 
TAT  (38%) ,  and  evaluators  who  employed  these  instruments  *316 
reported   using   them   in   a   majority   of    their   cases.    Measures  of 


adult  intelligence  also  were  occasionally  employed,  with  the 
Wechsler  Adult  Intelligence  Scale  (WAIS)  being  used  by  29%  of  the 
respondents.  Those  who  used  the  WAIS  reported  employing  it  in  a 
majority   (67%)   of  their  cases. 

Ackerman  and  Ackerman  (1997)  replicated  the  Keilin  and  Bloom 
(1986)  survey  to  obtain  a  more  current  picture  of  the  types  of 
psychological  tests  employed  in  custody  evaluations.  In  the 
decade  between  these  two  surveys,  a  number  of  new  or  revised 
standard  psychological  tests  had  been  developed  and  marketed,  as 
well  as  several  instruments  specifically  designed  for  application 
in  cases  of  child  custody.  The  investigators  mailed  800 
questionnaires  to  psychologists  identified  by  various 
psychological  and  legal  associations.  Of  these,  336  were 
returned,  but  only  201  (25%)  fit  the  study's  selection  criteria. 
In  contrast  to  the  Keilin  and  Bloom  survey,  all  respondents  were 
doctoral-level  psychologists. 

Similar  to  the  findings  of  Keilin  and  Bloom  (1986) , 
intelligence  tests  and  projective  measures  continued  to  be  the 
instruments  most  frequently  used  with  children.  Fifty-eight 
percent  of  the  respondents  reported  using  intelligence  tests  in 
their  evaluations.  Those  using  such  tests  indicated  employing 
them  in  45%  of  their  evaluations.  Thirty-seven  percent  used 
either  the  CAT  or  the  TAT  (in  53%  of  their  evaluations)  .  With 
respect  to  assessment  of  adults,  the  MMPI/MMPI-2  remained  the 
most  frequently  used  assessment  instrument,  with  92%  of  the 
respondents  employing  a  version  of  this  test  in  the  large 
majority  (91%)  of  their  evaluations.  The  Rorschach  Inkblot 
Technique  remained  the  second  most  frequently  used  test  with 
adults- -48%  of  the  respondents  reported  employing  the  test,  and 
those  who  used  it  did  so  in  more  than  half  (64%)  of  their  cases. 
The  next  most  frequently  used  tests  were  the  revised  WAIS  and  the 
Million  Clinical  Multiaxial  Inventory  (MCMI - II/MCMI-III) ,  with 
43%  and  34%  of  the  examiners  reporting  using  these  tests  in.  their 
custody  evaluations,  respectively. 

In  terms  of  the  more  recently  developed  tests  specifically 
designed  to  assess  children  during  custody  evaluations,  more  than 
one  third  of  the  respondents  (35%)  reported  using  the  Bricklin 
Perceptual  Scales  (BPS)  (Bricklin,  1990a) .  Furthermore,  those  who 
used  the  BPS  did  so  in  the  majority  (66%)  of  their  cases.  Another 
child  custody  assessment  instrument,  the  Perception  of 
Relationships  Test  (PORT)  (Bricklin,  1989)  ,  was  also  used  by  a 
significant  proportion  of  the  respondents  (16%)  in  a  large  number 
of  their  cases   (64%) . 

Few  of  the  respondents  reported  using  specific  custody  measures 
designed  for  use  with  families  or  adults.  Eleven  percent  of  the 
respondents  reported  using  the  Ackerman-Schoendorf  Scales  for 
Parent  Evaluation  of  Custody  (ASPECT)  (Ackerman  &  Ackerman. 
1992)  ,  but  those  who  used  it  *317  did  so  in  essentially  all  (89%) 
cases.   The  only  other  custody-specific  measures  endorsed  were  the 


Parent  Awareness  Skills  Survey    (PASS)    (Bricklin,    1990b) ,    used  by 
8%   of   the   respondents    (who  employed   it   in   94%   of   their  cases)  , 
and  the  Custody  Quotient    (CQ)     (Gordon  &  Peek,    1989)  ,    used  by  4% 
of  the  respondents   (in  57%  of  their  cases) . 

LaFortune  and  Carpenter  (1998)  recently  surveyed  mental  health 
professionals  about  the  tests  and  strategies  they  employed  in 
their  custody  evaluations.  They  solicited  data  from  286 
participants  identified  through  a  variety  of  sources  (e.g.,  state 
agencies  and  telephone  advertisements)  and  obtained  a 
geographically  diverse  sample  of  165  respondents.  In  the  sample, 
89%  of  respondents  were  psychologists,  6%  licensed  professional 
counselors,  1%  licensed  marriage  and  family  therapists,  and  3% 
licensed  social  workers   (1%  of  the  sample  was  unidentified) . 

Respondents  reported  the  frequency  of  use  of  various  assessment 
methods  on  a  1  (never)  to  5  (always)  scale.  Regarding 
psychological  tests  used  to  assess  adults,  parenting  scales,  such 
as  the  ASPECT  and  the  Bricklin  measures,  [FN2]  were  second  in 
frequency  of  use  (mean  response  level  of  3.28)  only  to  the  MMPI 
(mean  response  level  of  4.19) .  Unfortunately,  frequency  of  use 
for  individual  custody  tests  was  not  reported  by  the  authors. 
Nevertheless,  it  appears  that  these  newer,  more  specific 
instruments  enjoyed  a  fairly  significant  rate  of  use  among  these 
respondents.  Data  regarding  instruments  used  to  assess  children 
apparently  were  not  collected,  so  it  is  unclear  whether  a  similar 
high  rate  of  use  would  have  been  found. 

Findings  from  the  above  surveys  indicate  that,  although 
traditional  psychological  tests  continue  to  be  employed  with  a 
fair  degree  of  frequency  by  custody  evaluators,  the  new 
generation  of  custody  assessment  measures  also  are  used  with  some 
regularity.  Although  these  tests  have  good  face  validity  (i.e., 
their  item  content  makes  sense  and  appears  to  assess  factors 
relevant  to  child  custody  decision  making) ,  significant  questions 
remain  regarding  their  utility  and  validity,  and  their 
appropriateness  for  use  in  custody  evaluations  at  the  present 
time . 

CRITERIA  FOR  TEST  USE 

Exactly  what  criteria  should  be  considered  in  determining 
whether  any  given  test  is  an  appropriate  assessment  procedure  in 
a  child  custody  evaluation?  Grisso's  (1986)  model  for  conducting 
forensic  evaluations  provides  a  helpful  framework  for  considering 
the  potential  utility  of  psychological  testing  in  the  context  of 
custody  evaluations.  Evaluators  considering  including  a 
particular  test  first  should  identify  the  psycholegal  constructs 
that  they  are  to  assess.  These  constructs  can  be  specified  by 
examining  the  law  regarding  *318  child  custody  and  identifying 
the  psychological,  emotional,  and  behavioral  constructs  on  which 
the  law  is  focused.  Next,  evaluators  should  select  methods  of 
assessment,    including   potential    tests,    that    ostensibly  measure 


the  specific  construct  of  interest  or  related  constructs.  Because 
tests  that  are  valid  and  appropriate  in  one  context  may  be  poorly 
suited  for  other  applications  or  in  other  contexts,  decisions 
about  the  value  or  appropriateness  of  a  test  cannot  be  made 
independent  of  its  proposed  application.  Therefore,  a  test  that 
reliably  and  validly  assesses  a  particular  construct  (e.g., 
psychopathology)  in  one  setting  (e.g.,  psychiatric  hospitals)  may 
not  be  especially  useful  in  another  type  of  setting  (e.g., 
custody  evaluations) . 

Next,  examiners  should  consider  whether  the  particular  test 
meets  professional  standards  for  psychological  tests  and  measures 
in  general  (APA,  1992;  American  Educational  Research  Association, 
1999)  as  well  as  standards  specific  to  forensic  evaluation 
(Heilbrun,  1992)  .  If  a  proffered  test  meets  the  above 
requirements  then  its  use  in  the  context  of  a  child  custody 
evaluation  can  be  considered  appropriate.  Reviewed  below  are 
those  standards  that  mental  health  professionals  should  consider 
when  evaluating  the  appropriateness  of  a  particular  test  for  use 
in  a  child  custody  evaluation. 

Ethical  Principles  of  Psychologists  and  Code  of  Conduct 

Section  2  of  the  Ethical  Principles  of  Psychologists  and  Code 
of  Conduct  (APA,  1992)  directs  professional  practice  with 
respect  to  psychological  evaluation  and  assessment  and  clearly 
applies  to  all  psychologists.  [FN3]  These  standards  specify  that 
psychologists  must  (a)  be  familiar  with  an  instrument's 
reliability,  validity,  norms,  and  administration;  (b)  use 
assessment  techniques  in  ways  that  are  appropriate  in  light  of 
research  or  other  evidence;  and  (c)  be  aware  of  cases  in  which 
particular  assessment  techniques  or  norms  may  not  be  applicable 
or  may  require  adjustment  in  administration  or  interpretation. 
This  latter  standard  seems  particularly  important  given  concerns 
about  the  possible  misuse  of  instruments  that  primarily  assess 
issues  of  concern  within  a  clinical  context  (i.e.,  intelligence, 
psychopathology,   or  personality) . 

Standards  for  Educational  and  Psychological  Testing 

The  Standards  for  Educational  and  Psychological  Testing 
(American  Educational  Research  Association,  1999)  represents  an 
interdisciplinary  attempt  to  establish  principles  for  the 
development  and  use  of  psychological  and  educational  tests. 
Arguably,  these  standards  apply  to  all  test  users,  regardless  of 
discipline.  The  Standards  for  Educational  and  Psychological 
Testing  is  comprehensive  and  addresses  issues  such  as  technical 
standards  for  *319  test  development  and  validation,  standards  for 
professional  practice  and  use,  standards  for  test  use  with 
special  populations  (e.g.,  minority  individuals  and  individuals 
with  disabilities) ,  and  other  issues  such  as  test  administration, 
test  scoring,  reporting  results,  the  rights  of  test  takers,  and 
the  responsibilities  of  test  users. 


Forensic  Practice  Guidelines 


In  addition  to  the  general  guidelines  described  above,  there 
are  a  number  of  more  specific  guidelines  that  are  relevant  for 
consideration  of  test  inclusion.  Custody  evaluation  guidelines 
promulgated  by  the  AFCC  (n.d.),  the  APA  Committee  on  Professional 
Practice  Standards  (1994) ,  and  the  AACAP  (1994)  all  make 
reference  to  psychological  testing  and  its  use  in  the  context  of 
child  custody  evaluations.  Consistent  with  the  more  specific 
testing  standards  and  guidelines  described  above,  both  the  AFCC 
and  APA  standards  urge  evaluators  to  use  psychological  tests  only 
as  appropriate;  the  organizations  also  note  the  tests' 
limitations  in  the  context  of  child  custody  disputes. 

In  contrast,  the  AACAP  (1994)  standards  direct  that 
psychological  testing  is  usually  not  helpful  in  the  context  of 
child  custody  evaluations  and  typically  results  in  "professionals 
battling  over  the  meaning  of  raw  data"  (p.  65S)  .  That  the  AACAP 
guidelines  identify  psychological  test  results  as  the  only  kind 
of  data  gathered  in  the  context  of  a  child  custody  evaluation 
that  is  vulnerable  to  a  "battle  of  the  experts"  suggests  that 
this  commentary  derives  more  from  guild  issues  than  a  legitimate 
concern  over  the  potential  misuse  of  test  data. 

Heilbrun  (1992)  discussed  the  role  of  psychological  testing  in 
forensic  assessment  and  offered  guidelines  for  selecting  tests  to 
use  in  such  applications.  Those  concerns  that  are  applicable  to 
consideration  of  tests  in  child  custody  matters  are  discussed 
below.  First,  Heilbrun  suggested  that  any  test  forming  the  basis 
of  an  opinion  in  a  forensic  evaluation  should  be  commercially 
available;  accompanied  by  a  manual  describing  its  development, 
psychometric  properties,  and  administration  procedures;  and 
listed  or  reviewed  in  a  readily  available  resource  or  reference 
such  as  the  Mental  Measurements  Yearbook.  With  the  above,  all 
parties  will  have  access  to  information  regarding  the  test  and 
its  utility  and  can  prepare  appropriately  for  direct  examination 
and  cross-examination  of  mental  health  professionals  who  use  the 
instruments.  Second,  because  test  reliability  limits  test 
validity,  Heilbrun  recommended  that  adequate  levels  of 
reliability  be  demonstrated,  with  special  caution  being  exercised 
when  using  instruments  with  relevant  reliability  estimates  lower 
than  .80.  Third,  it  is  suggested  that  the  test  should  be  relevant 
to  the  legal  issue  at  hand  and  that,  when  possible,  this  should 
be  established  by  validation  research  published  in  refereed 
journals.  Fourth,  to  ensure  generalizability  *320  from  the 
testing  situations,  Heilbrun  noted  that  instruments  should  be 
administered  in  a  standardized  manner.  Fifth,  the  examiner  should 
consider  differences  between  the  examinee  and  the  population  with 
which  a  test  was  developed  and/or  differences  between  the 
purposes  for  which  a  test  was  developed  and  the  purposes  for 
which  it  is  being  used.  Finally,  Heilbrun  directed  that,  where 
appropriate,    the  effect  of  response  styles    (e.g.,    "faking  good," 


malingering,  and  social  desirability)  on  test  results  should  be 
considered  by  the  examiner,  with  interpretations  being  offered 
accordingly. 

Together,  the  above  authorities  provide  reasonable  guidelines 
for  evaluating  the  utility  of  tests  that  may  be  used  in  the 
context  of  child  custody  proceedings.  In  the  next  section,  we 
review  instruments  that  have  been  developed  specifically  for  the 
purposes  of  child  custody  evaluation.  A  brief  description  of  the 
instrument  and  manual  is  provided  first,  followed  by  an 
evaluation  of  its  strengths  and  weaknesses  and  a  discussion  of 
the  extent  to  which  the  test  presently  meets  professional 
standards.  [FN4] 

CHILD  CUSTODY  EVALUATION  INSTRUMENTS 

There  are  a  myriad  of  tests  that  are  potentially  useful  in  the 
context  of  a  child  custody  evaluation.  Tests  that  might  be  useful 
in  child  custody  evaluation  fall  into  one  of  three  broad 
categories:  clinical  assessment  instruments,  forensically 
relevant  instruments,  and  forensic  assessment  instruments  (for 
further  discussion  and  explanation,  see  Heilbrun,  Rogers,  &  Otto, 
2000)  .  Clinical  assessment  instruments  assess  general 
psychological  constructs  (e.g.,  psychopathology ,  intelligence, 
academic  achievement,  normal  personality),  are  developed  for 
therapeutic  applications,  and  most  typically,  are  used  in 
non- -forensic  settings.  Nonetheless,  to  the  degree  that  these 
instruments  assess  general  constructs  that  may  be  relevant  to 
decisions  revolving  around  child  custody,  their  use  in  child 
custody  evaluations  is  appropriate.  For  example,  in  those 
jurisdictions  where  emotional  stability  of  the  parties  is  one 
factor  to  be  considered  in  making  decisions  about  the  custody  and 
placement  of  children,  use  of  the  MMPI-2  as  one  way  of  assessing 
psychopathology  and  emotional  stability  as  it  may  be  related  to 
parenting  is  appropriate.  Similarly,  if  an  examiner  uses  the 
Child  Behavior  Checklist  in  her  or  his  assessment  of  the  child's 
current  adjustment  and  response  to  the  divorce,  and  as  a  way  of 
understanding  the  child's  current  needs,  then  this  too  would  be 
appropriate  use  of  a  general,  clinical  assessment  instrument  in 
the  context  of  a  forensic  (child  custody)  evaluation.  As  a  final 
example,  if  a  psychologist  uses  the  Parenting  Stress  Index  to 
assess  how  interactions  with  the  child  affect  the  parent,  this 
too  would  appear  to  be  appropriate  use  of  a  validated  clinical 
assessment  instrument  in  the  context  of  child  custody  evaluation. 

*321  Forensically  relevant  instruments  are  assessment 
techniques  that  assess  constructs  or  issues  that  most  typically 
arise  in  the  course  of  forensic  evaluations,  but  they  are  not 
limited  to  forensic  evaluation.  Tests  of  def ensiveness , 
malingering,  and  psychopathy  (e.g.,  Paulhus  Deception  Scales, 
Structured  Interview  of  Reported  Symptoms,  and  Psychopathy 
Checklist- -Revised)  are  examples  of  such  instruments.  Perhaps 
with    the    exception    of    measures    of    general     def ensiveness  in 


responding  (for  an  example,  see  Paulhus,  1999) ,  forensically 
relevant  instruments  are  unlikely  to  prove  helpful  in  the  large 
majority  of  child  custody  evaluations. 

Forensic  assessment  instruments  are  developed  specifically  for 
application  in  forensic  settings,  and  their  purpose  is  to  assess 
constructs  relevant  to  particular  legal  issues.  At  the  current 
time,  there  are  five  child  custody  evaluation  instruments 
commercially  published,  the  majority  of  which  have  been  developed 
by  Barry  Bricklin,   a  Pennsylvania  psychologist. 

Rogers  and  Webster  (198  9)  observed  that,  in  many  forensic 
evaluation  situations,  the  best  validated  tests  and  assessment 
instruments  are  general  clinical  tests,  which  have  the  least 
direct  legal  relevance  (i.e.,  the  constructs  they  assess  are  not 
directly  related  to  the  legal  issue  at  hand) .  This  observation 
also  applies  in  the  child  custody  evaluation  context,  where  the 
general  clinical  assessment  instruments  that  are  used  typically 
have  better  validity  data  than  child  custody  evaluation  measures, 
but  the  constructs  they  assess  (e.g.,  psychopathology , 
intelligence,  academic  achievement,  or  normal  personality)  are 
not  directly  legally  relevant  (although  they  may  be  relevant 
nonetheless) .  The  review  that  follows  is  limited  to  forensic 
assessment  instruments  devoted  to  child  custody  evaluation.  That 
the  utility  of  general  assessment  techniques  in  the  context  of 
child  custody  evaluation  is  not  addressed  here  should  not  be 
interpreted  as  indicating  that  the  instruments  are  of  no  value  in 
child  custody  evaluation.  Rather,  such  a  task  is  more  deserving 
of  a  book  than  an  article. 

As  the  following  review  demonstrates,  although  test  developers 
have  made  some  important  progress  in  the  assessment  of 
custody-relevant  psychological  constructs,  the  existing 
instruments  suffer  from  a  number  of  limitations.  This  review, 
however,  is  not  intended  to  minimize  the  important  contributions 
test  developers  have  made;  rather,  it  is  designed  to  alert 
custody  evaluators  and  consumers  to  the  limitations  of  some  of 
these  instruments  and  the  need  for  further  research. 

Perception  of  Relationships  Test 

The  PORT  (Bricklin,  1989)  is  a  projective  or  unstructured 
psychological  test  based  on  human  figure  drawings  and  their 
placement.  It  purportedly  *322  assesses  (a)  the  degree  to  which  a 
child  seeks  "psychological  closeness"  with  each  parent  and  (b) 
the  types  of  interactions  the  child  has  with  each  parent.  The 
PORT  consists  of  seven  drawing  tasks  and  is  identified  as  being 
appropriate  for  use  with  children  age  3  and  older.  Children's 
drawings  of  themselves,  their  parents,  and  their  families  are 
scored  so  that  a  primary  caretaking  parent  can  be  identified. 
Bricklin  notes  that  the  PORT  also  has  the  potential  to  be  a 
useful  tool  in  detecting  physical  and  sexual  abuse  insofar  as  it 
can  detect  "psychological  consequences  of  abuse"    (p.  44)  .  Scoring 


guidelines , 
in  the  PORT 
validity  of 


which  are  very  complex  for  some  items,  are  provided 
manual.  Some  evidence  supporting  the  reliability  and 
the  PORT  also  is  provided  in  the  manual . 


There  are  several  problems  with  the  PORT  that  raise  significant 
concerns  regarding  its  use  at  the  present  time.  First,  the  PORT 
manual  is  poorly  organized  and  poorly  written.  A  description  of 
the  PORT,  scoring  procedures,  and  supporting  data  are 
interspersed  with  the  author's  commentary  on  general  child 
custody  evaluation  issues.  Descriptions  of  research  protocols  are 
sometimes  vague  and  incomplete,  and  information  regarding  the 
PORT'S  psychometric  properties  is  presented  both  in  the  PORT 
manual  (Bricklin,  1989)  and  in  a  photocopied  paper  (Bricklin  & 
Elliott,  1997),.  Thus,  the  clinician  interested  in  quickly 
accessing  important  information  such  as  the  test's  reliability 
and  validity  data  will  be  frustrated. 

Bricklin    (1989)     (Bricklin  &  Elliott,    1997)    did  not   report  any 
data  regarding  item  scoring  and  interrater  reliability   (i.e.,  the 
extent    to   which   different    examiners   will   obtain   similar  scores 
when    administering    the    test    to    an    examinee).    Thus,  important 
questions  remain  regarding  how  consistently  examiners  will  score 
and    interpret    test    results.    This    issue    appears    all    the  more 
significant  in  light  of  the  amount  of  attention  Bricklin  devotes 
in  the  manual  to  projective  interpretation  of  drawing  techniques. 
No  studies  examining  the  reliability  or  validity  of  the  PORT  have 
been     published     in     peer-reviewed     journals.      Bricklin  (1989) 
prefaced   a   brief    section   on   test-retest    reliability    (i.e.,  the 
extent  to  which  an  examinee  would  obtain  a  similar  score  across 
repeated     administrations     of     the     test)      with     a  discussion 
minimizing  its  significance:   "There  are  no  real  reasons  to  expect 
the  measurements   reported  here   to  exhibit   any  particular  degree 
of   stability,    since  they  should  vary  in  accordance  with  changes 
in  the  child's  perceptions"    (p.    64).   Despite  this  assertion,  one 
would    hope     that,     at     a    minimum,     test     results     would  remain 
approximately  the   same  over  at   least  brief   test-retest  periods. 
Also,     reliability    across    different    testing    conditions  (e.g., 
which  parent  brings  the  child  to  the  evaluation)   would  seem  to  be 
crucial     to     determining    the    validity    of     the  interpretations' 
offered.     Yet     only     minimal     data     regarding     such     issues  are 
provided.  Data  regarding  test-retest  reliability  are  limited  to  a 
total  of   18   cases   in  which  children  *323  were  tested  twice  with 
the    PORT,     with    periods    between    testing    ranging    from    4    to  8 
months.   Bricklin  reported  that,    although  specific  scores  changed 
in  some  cases,    in  only  2  of  the  18  cases  did  the   "chosen  parent" 
change . 

Although  validity  data  for  the  PORT  are  somewhat  better,  they 
leave  much  to  be  desired.  Most  of  Bricklin 's  data  address  the 
convergent  validity  [FN5]  of  the  PORT.  Bricklin  (1989)  reported 
findings  of  one  study  in  which  the  primary  caretaking  parent 
identified  by  the  PORT  was  identical  to  the  parent  of  choice 
identified   by   the   Bricklin   Perceptual    Scales    (Bricklin,  1990a; 


see  below)  in  19  of  23  (83%)  cases.  Also  described  is  a  study  in 
which  clinicians  made  judgments  about  30  children  and  their 
parents,  based  on  extensive  clinical  data.  In  28  of  the  30  cases, 
the  PORT-identif ied  primary  caretaking  parent  was  consistent  with 
the  clinicians'  decisions  regarding  who  would  be  the  better 
primary  caretaker.  On  pages  61  and  62  of  the  PORT  manual, 
Bricklin  (1989)  appears  to  describe  a  study  in  which  PORT  scores 
and  judgments  of  clinicians  who  viewed  30  parent-  child 
interactions  were  compared.  According  to  Bricklin,  the  PORT 
primary  caretaking  parent  was  in  agreement  with  the  clinicians' 
opinions  regarding  parent  of  choice  "with  better  than  90  percent 
accuracy. "  Bricklin  described  a  second  set  of  studies  in  which  he 
compared  PORT  scores  to  judges'  decisions  regarding  custody. 
According  to  the  author,  in  80  of  87  cases  (92%)  ,  the  judges 
granted  custody  to  the  parent  identified  as  the  primary 
caretaking  parent  by  the  PORT.  In  a  later  published  supplement 
(Bricklin  &  Elliott,  1997) ,  references  are  made  to  a  number  of 
other  studies,  but  the  descriptions  of  each  study  are  so  brief 
(i.e.,  one  to  two  lines  per  study)  as  to  prevent  adequate 
consideration  of  them.  Of  these  studies,  perhaps  most  interesting 
is  the  description  of  a  sample  of  1,038  cases  in  which  an 
agreement  rate  of  89%  was  obtained  when  PORT  primary  caretaking 
parents  were  compared  to  the  judgments  of  "independent 
psychologists  based  on  all  clinical  and  life-history  data 
available."  These  findings,  however,  essentially  appear  to  be 
psychologists  reporting  to  Bricklin  how  frequently  the  PORT 
results  were  consistent  with  their  clinical  impressions  in 
custody  cases  they  evaluated. 

Although  early  reviews  of  the  PORT  described  it  as  a  promising 
addition    to    the    field    (Brodzinsky,     1993) ,    more    recent  reviews 

(Carlson,  1995;  Conger,  1995;  Heinze  &  Grisso,  1996;  Melton  et 
al .  ,  1997)  consistently  have  pointed  out  the  limitations  noted 
above  as  well  as  several  others  that  prevent  it  from  meeting 
basic  scientific  and  legal  standards.  Problems  identified  can  be 
classified  as  relating  to  (a)  a  poorly  articulated  theoretical 
foundation,  (b)  a  non-standardized  administration  format,  (c)  the 
absence  of  normative  data,  (d)  subjective  scoring  procedures,  (e) 
the  absence  of  reliability  data,    (f)    minimal  validity  data,  and 

(g)  failure  to  assess  parents'  functional  abilities  in  the 
process  of  making  custody  determinations  and  recommendations. 

*324  First,  the  basic  premise  on  which  the  PORT  is  based,  that 
children's  unconscious  preferences  are  more  important  than  their 
verbalized  statements,  is  not  testable  via  empirical  analysis 
using  falsifiable  hypotheses.  There  simply  are  no  data  suggesting 
that  this  assertion  is  true  or,  even  if  true,  that  the  PORT 
adequately  assesses  this  unconscious  preference.  Such  a 
limitation  calls  into  question  the  relevance  of  the  PORT  to 
custody  decision  making  at  all.  Second,  the  PORT  allows  for 
considerable  deviation  in  how  it  is  administered.  Such 
deviations,  even  for  a  test  that  otherwise  has  adequate 
psychometric  properties,   may  invalidate  any  data  that  could  have 


been  obtained  via  standardized  procedures.  Third,  the  sample 
reported  in  the  PORT  manual  is  inadequately  described  and  is  too 
small.  There  are  no  normative  data  available  for  the  PORT,  and 
differences  across  age  groups  are  not  reported.  Fourth,  the 
criteria  by  which  some  of  the  PORT  items  are  to  be  scored  are 
subjective.  This  leads  to  significant  concerns  that  different 
examiners  would  not  obtain  similar  results  when  testing  the  same 
child  (i.e.,  poor  or  unknown  interrater  reliability).  Fifth, 
Bricklin' s  description  as  to  why  traditional  reliability 
estimates  (e.g.,  test-retest)  are  not  applicable  to  the  PORT  is 
simply  inaccurate.  If  a  child's  unconscious  ratings  of  the 
preferred  parent  are  so  inconsistent  as  to  render  them  unstable 
over  even  brief  periods  of  time,  then  the  entire  premise  on  which 
the  PORT  is  based  (i.e.,  assessing  the  preferred  parent)  is 
essentially  irrelevant  to  making  any  decision  regarding  a  child's 
long-term  placement. 

Sixth,  the  validity  data  provided  in  the  PORT  manual  are. 
inadequate.  Data  indicating  that  the  PORT  results  were  consistent 
with  judicial  decisions  are  problematic  for  at  least  two  reasons. 
First,  it  is  not  clear  whether  the  PORT  results  influenced  the 
decisions  being  made.  If  so,  the  obtained  percentage  of  agreement 
suffers  from  criterion  contamination  (i.e.,  the  outcome  being 
predicted  was  actually  influenced  by  the  prediction  being  made, 
therefore  artificially  elevating  the  rate  of  agreement) .  A  second 
problem  relates  to  the  criterion  itself.  If  the  utility  of  the 
PORT  rests  in  its  ability  to  predict  what  a  judge  ultimately  will 
decide  independently,  what  is  the  purpose  of  administering  the 
test  at  all?  A  much  more  relevant  outcome  to  predict  would  be 
whether  the  results  of  the  PORT  actually  identify  the  parent 
truly  better  suited  to  serve  as  the  custodian.  Unfortunately,  no 
such  data  have  been  published,   if  they  exist. 

In  summary,  the  PORT  has  significant  limitations  in  almost 
every  area  that  is  relevant  to  the  development  of  a  useful  test. 
The  absence  of  an  adequate  manual,  normative  data,  and  any 
published  studies  examining  its  psychometric  properties  suggests 
that  the  PORT  does  not  meet  basic  requirements  established  by  the 
latest  version  of  the  Standards  for  Educational  and  Psychological 
Testing  or  guidelines  for  use  of  psychological  tests  in  forensic 
settings   (Heilbrun,   1992) . 

*325  Bricklin  Perceptual  Scales 

The  BPS  (Bricklin,  1990a)  is  purported  to  measure  a  child's 
perception  of  each  parent  in  the  areas  of  competence, 
supportiveness ,  follow-up  consistency,  and  possession  of 
admirable  traits.  Using  a  card  and  stylus,  the  child  indicates 
how  well  each  parent  completes  a  particular  behavior  (e.g.,  being 
patient)  or  task  (e.g.,  helping  with  schoolwork)  by  puncturing  a 
line  along  a  continuum  from  not  so  well  to  very  well;  children's 
responses  also  are  obtained  verbally.  Each  parent  is  rated  on  the 
same   32   items,    so  the   child  completes   a  total   of   64    items  that 


are  distributed  over  a  total  of  4  scales  (see  above)  .  The  parent 
who  receives  more  positive  ratings  on  the  greater  number  of  cards 
is  considered  the  parent  of  choice.  The  underlying  assumption  is 
that  children's  verbal  reports  about  their  parents  may  be 
distorted  and  that  a  non-verbal  assessment  strategy  will  provide 
a  better  estimate  of  their  "true"  preferences. 

Many  of  the  limitations  of  the  PORT  noted  earlier  also  apply  to 
the  BPS  and  raise  significant  concerns  regarding  its  use  in 
custody  decision  making.  First,  no  studies  examining  the  utility 
of  the  BPS  have  been  published  in  peer-  reviewed  journals,  and 
the  information  provided  in  the  test  manual  is  inadequate 
regarding  several  important  issues,  particularly  reliability  and 
validity.  For  example,  the  BPS  manual  provides  no  data  regarding 
interrater  reliability.  It  appears  likely,  however,  that  this 
form  of  reliability  would  be  high  given  the  straightforward 
manner  in  which  the  items  are  scored.  Similarly,  scale 
consistency  (i.e.,  the  extent  to  which  individual  items  on  a 
scale  reliably  measure  the  same  psychological  construct)  is  not 
addressed  in  the  BPS  manual.  Given  the  small  number  of  items  on 
some  scales  (e.g.,  the  follow-up  consistency  scale  has  only  three 
items,  and  the  admirable  traits  scale  has  seven  items),  it  is 
likely  that  scale  consistency  will  be  low  (scales  with  few  items 
tend  to  have  relatively  low  internal  consistency) ,  thus  limiting 
scale  validity. 

Similar  to  the  rationale  provided  for  the  PORT,  Bricklin 
(1990a)  prefaced  his  discussion  of  the  data  regarding  test-retest 
reliability  of  the  BPS  by  down-  playing  its  significance.  "There 
are  no  reasons  to  expect  the  measurements  reported  here  to 
exhibit  any  particular  degree  of  stability,  since  they  should 
vary  in  accordance  with  changes  in  the  child's  perceptions"  (p. 
42) .  Although  it  is  true  that  less- than-perf ect  test-retest 
reliability  is  not  problematic  if  a  test  measures  a  construct 
that  changes  over  time,  at  a  minimum  it  should  be  demonstrated 
that  test  results  are  stable  over  relatively  brief  periods  of 
time.  Data  regarding  test-retest  reliability  are  presented  in  a 
confusing  manner  (see  p.  42)  .  It  appears,  however,  that  in  12 
custody  cases  in  which  testing  was  repeated  within  a  period  of  no 
more  than  7  months,  the  parent  of  choice  identified  by  the  BPS 
remained  the  same. 

*326  Validity  data  for  the  BPS  also  are  presented  in  a 
confusing  manner  in  the  manual,  with  additional  data  provided  in 
a  photocopied  publication  that  serves  as  a  manual  supplement  for 
a  number  of  Bricklin  measures  (Bricklin  &  Elliott,  1997) . 
Validity  data  fall  into  one  of  three  types:  agreement  between  BPS 
scores  and  other  measures  of  parent -child  involvement,  agreement 
between  BPS  scores  and  judges'  decisions,  and  examiners'  opinions 
regarding  the  accuracy  and  utility  of  the  BPS. 

Bricklin  (1990a)  cited  two  studies  that  revealed  agreement 
between  the  BPS  and  the  PORT  as  evidence  of  the  validity  of  each 


test  (also  see  above) .  In  46  of  55  cases  (84%) ,  the  BPS  and  the 
PORT  identified  the  same  parent  of  choice  (with  50%  agreement 
representing  chance) .  As  further  evidence  of  the  validity  of  the 
BPS,  Bricklin  cited  a  number  of  studies  that  examined  the 
relationship  between  BPS  scores  and  perceptions  of  parenting 
behavior.  For  example,  Bricklin  administered  the  BPS  and  a  set  of 
questionnaires  to  23  children  and  their  parents.  The 
questionnaires  queried  the  children  and  parents  regarding  the 
parents'  child-rearing  behaviors  and  responsibilities.  Parents 
who  were  identified  by  the  children  as  taking  on  more 
child-rearing  responsibilities  were  identified  as  the  parent  of 
choice  in  a  manner  similar  to  that  used  with  the  PORT.  In  21  of 
23  cases  (91%) ,  the  same  parents  of  choice  were  identified  by  the 
children's  responses  to  the  questionnaires  and  the  BPS.  Of  some 
interest  is  Bricklin 's  (1990a)  claim  that  this  high  (but 
less- than-perf ect )  rate  of  agreement  provides  even  greater 
support  for  the  validity  of  the  BPS  than  a  higher  rate  of 
agreement  might  have  demonstrated.  He  argues  that  children's 
responses  to  the  BPS,  because  they  are  nonverbal,  represent  less 
conscious  feelings  about  their  parents,  whereas  their  responses 
to  questionnaires  represent  more  conscious  feelings.  Thus, 
perfect  agreement  between  the  two  measures  (one  that  assesses 
conscious  feelings  and  one  that  assesses  unconscious  feelings) 
would  prove  problematic. 

Reviewers  have  consistently  criticized  the  unsubstantiated 
claim  that  nonverbal  responses  are  more  valid  indicators  of 
preference,  noting  that  reliance  on  purportedly  unconscious 
indicators  makes  empirical  validation  of  the  BPS  difficult  if  not 
impossible  to  obtain  (Heinze  &  Grisso,  1996;  Melton  et  al . ,  1997; 
Shaffer,  1992) .  With  the  same  sample,  Bricklin  (1990a)  also 
examined  the  rates  of  agreement  between  the  parents  of  choice  as 
identified  by  the  children's  BPS  responses  and  the  parents' 
perceptions  of  their  involvement  with  their  children.  In  13  of  17 
(76%)  cases,  there  was  agreement  between  each  parent's  perception 
and  the  parent  of  choice  identified  by  the  BPS.  Finally,  Bricklin 
described  29  cases  of  contested  custody  in  which  he  conducted 
evaluations  using  the  BPS.  In  27  of  these  cases  (93%),  the  parent 
identified  as  the  parent  of  choice  by  the  BPS  was  awarded  custody 
by  the  *327  judge.  It  is  not  reported  whether  Bricklin  offered  an 
ultimate  opinion  on  custody  that  was  consistent  with  BPS  scores. 

In  a  photocopied  test  manual  supplement  (Bricklin  &  Elliott, 
1997)  ,  a  number  of  other  studies  examining  the  validity  of  the 
BPS  are  described,  but  the  descriptions  of  the  studies  are  so 
sketchy  (i.e.,  one  to  two  lines  per  study)  as  to  prevent  adequate 
consideration  of  them.  Of  particular  interest  is  the  authors' 
report  that  in  a  sample  of  1,765  cases,  the  BPS  parent  of  choice 
was  consistent  with  the  judgments  of  psychologists  who  had  access 
to  "clinical  and  life  history  data."  Similar  to  the  large  sample 
reported  in  the  PORT  section  above,  these  findings  appear  to 
essentially  be  psychologists  reporting  to  Bricklin  how  frequently 
the  BPS  results  were  consistent  with  their  clinical  impressions 


in  custody  cases  they  evaluated,  with  no  appreciation  for  the 
limited  value  of  this  approach  or  the  problem  of  criterion 
contamination . 

Published  reviews  of  the  BPS  (Hagin,  1992;  Heinze  &  Grisso, 
1996;  Melton  et  al . ,  1997;  Shaffer,  1992)  have  noted  many  of  the 
problems  identified  above  as  well  as  other  limitations  indicating 
that  use  of  the  BPS  is  inappropriate  at  this  time.  For  example, 
the  instructions  for  administration  and  scoring  are  confusing  and 
suggest  that  a  standardized  administration  format  may  be 
abandoned  under  various  circumstances  (Heinze  &  Grisso,  1996; 
Shaffer,  1992)  .  Also,  the  absence  of  normative  data  is  especially 
problematic,  particularly  given  the  likelihood  of  responses  being 
affected  by  changes  in  developmental  capacity  (Heinze  &  Grisso, 
1996)  .  Also,  the  language  may  be  too  complicated  for  some 
children  to  understand,  particularly  those  with  limited  cognitive 
abilities.  Another  limitation  is  that  the  BPS  may  be  biased  in 
favor  of  mothers,  in  that  in  one  unpublished  study  of  the  BPS 
(Speth,  1993,  cited  in  Heinze  &  Grisso,  1996)  fathers  scored 
significantly  lower  than  mothers  on  the  supportiveness  subscale . 
Also,  gender  differences  in  response  patterns  were  found  in  this 
study,  with  adolescent  boys  endorsing  fewer  items  in  favor  of 
fathers  than  adolescent  girls.  In  summary,  the  criticisms  noted 
above  raise  serious  concerns  about  the  BPS.  Conservative  custody 
evaluators  should  consider  refraining  from  using  this  instrument 
until  better  supporting  data  become  available. 

Parent  Perception  of  Child  Profile 

The  Parent  Perception  of  Child  Profile  (PPCP)  (Bricklin  & 
Elliott,  1991)  is  an  instrument  designed  to  assess  parents' 
understanding  and  awareness  of  a  child's  development  and  needs  in 
eight  basic  areas:  interpersonal  relations,  daily  routine,  health 
history,  developmental  history,  school  history,  fears,  personal 
hygiene,  and  communication  style.  The  instrument  queries  parents 
*328  about  their  knowledge  and  understanding  of  the  child  in 
these  important  life  areas.  The  rationale  behind  the  PPCP  is  that 
a  parent  who  is  more  knowledgeable  about  a  child's  needs  and 
development  will  be  able  to  do  a  better  job  of  parenting  than  one 
who  is  less  knowledgeable.  According  to  the  test  authors,  the 
PPCP  can  be  administered  by  the  examiner  in  an  interview  format, 
or  it  can  be  self -administered  by  the  parent.  The  manual  directs 
that  data  need  not  be  gathered  in  all  eight  categories,  and  the 
examiner  can  decide  which  issues  are  most  critical  for  a 
particular  child  and  parent. 

It  would  appear  that  the  PPCP  requires  that  the  parents' 
perceptions  of  the  child  be  compared  to  some  standard  or 
criterion  if  the  evaluator  is  to  draw  a  conclusion  about  the 
accuracy  of  the  parents'  impressions.  However,  the  authors  note 
that  the  need  for  this  corroborative  information  will  vary  from 
case  to  case,  depending  on  an  examiner's  concerns  about  the 
parents'   degree  of  interest  in  the  child.   In  those  cases  in  which 


corroborative  information  is  considered  necessary,  the  manual 
directs  that  "other  source  information"  can  be  provided  by  the 
child  or  various  significant  others  (e.g.,  babysitters  and 
teachers) .  Validity  of  the  parents'  responses  is  also  partially 
assessed  in  a  recall  format,  with  some  questions  being  repeated 
later  in  the  interview  process. 

Multiple  limitations  of  the  PPCP  are  apparent  and  preclude  its 
recommendation  for  use  at  present.  First,  the  manual  is  lacking 
and  incomplete.  Scoring  directions,  reliability  data,  or  validity 
data  are  not  provided  in  the  PPCP  manual  (Bricklin  &  Elliott, 
1991) ,  and  the  summary  score  sheet  is  confusing.  Second,  there 
are  no  studies  examining  the  utility  of  the  PPCP  published  in 
peer-reviewed  journals.  The  only  data  provided  in  the  test  manual 
are  concerned  with  the  recall  format  designed  to  identify  parents 
who  may  respond  inconsistently  as  a  result  of  simply  guessing 
about  their  children's  behaviors. 

Two  reviews  of  the  PPCP  (Hiltonsmith,  1995;  Kelley,  1995)  have 
noted  that  the  PPCP  may  "elicit  valuable  information  regarding 
parents'  knowledge  of  their  children"  (Hiltonsmith,  1995,  p. 
737)  .  However,  both  also  point  out  significant  limitations  of 
this  instrument  and  warn  against  considering  it  to  be  a 
psychometric  test  rather  than  a  semist ructured  interview.  The 
primary  limitation,  noted  above,  relates  to  the  absence  of  any 
type  of  reliability  (internal  consistency,  test-retest,  or 
interrater)  or  validity  (content,  construct,  or  predictive)  data 
in  the  PPCP  manual  or  peer-reviewed  publications.  The  lack  of 
such  information  obviously  prohibits  any  meaningful  conclusions 
from  being  made  about  scores  obtained  from  the  PPCP. 

Aside  from  the  absence  of  data  regarding  basic  psychometric 
properties,  reviewers  have  noted  significant  concerns  regarding 
the  administration  and  scoring  of  the  PPCP.  First,  the  manual 
directions  encourage  examiners  to  include  or  omit  items  on  a 
case-by-case  basis,  thereby  resulting  in  a  nonstandardized 
process  of  data  collection.  Second,  the  PPCP  may  be  either 
evaluator-*329  administered  or  self -administered,  which  raises 
concerns  as  to  whether  results  would  be  comparable  across  these 
different  administration  formats.  Third,  item  scoring  and 
interpretation  rely  on  considerable  clinical  judgment. 

In  summary,  although  the  PPCP  appears  to  be  a  face-valid 
instrument  that  reflects  the  clinical  intuition  of  its 
developers,  its  utility  as  a  psychometric  instrument  (as  opposed 
to  a  semistructured  clinical  interview)  is  presently  unknown 
(Kelley,  1995) .  Because  the  PPCP  does  not  meet  basic  requirements 
of  the  Standards  for  Educational  and  Psychological  Testing,  it  is 
recommended  that  examiners  not  use  it .  Those  who  find  the  general 
approach  of  the  PPCP  intriguing  might  consider  using  it  to  form 
the  basis  of  a  structured  interview  but  should  refrain  from 
scoring  it,   given  the  above  limitations. 


Parent  Awareness  Skills  Survey 


The  PASS  is  described  as  a  "clinical  tool  designed  to 
illuminate  the  strengths  and  weaknesses  in  awareness  skills  a 
parent  accesses  in  reaction  to  typical  child  care  situations" 
(Bricklin,  1990b,  p.  4)  .  The  PASS  consists  of  18  typical  child 
care  situations  or  dilemmas  and  represents  a  sampling  of  relevant 
parenting  behaviors  that  can  be  applied  to  children  of  various 
ages.  It  appears  to  be  rooted  in  the  commonsense  notion  that 
strengths  and  weaknesses  in  parents'  child-rearing  abilities  can 
be  assessed,  in  part,  by  querying  parents  about  how  they  would 
respond  to  various  child  care  scenarios.  After  being  presented 
with  a  particular  child-rearing  situation,  the  parent  offers  his 
or  her  response,  with  follow-up  questioning  by  the  examiner  as 
necessary.  Responses  are  then  evaluated  and  scored. 

No  data  regarding  norms,  test  reliability,  or  test  validity  are 
offered  in  the  manual,  and  none  appear  in  any  peer-reviewed 
publications.  Although  scoring  directions  and  guidelines  are 
offered  in  the  PASS  manual,   the  authors  note  that 

the  evaluator,  by  virtue  of  appropriate  training  in 
psychology  and/or  child  development,  can  apply  his  or  her  own 
standards  in  assigning  the  suggested  scores.  The  PASS  allows  for 
wide  latitude  in  scoring  since  its  main  purpose  is  to  discover 
the  relative  (rather  than  absolute)  strengths  and  weaknesses  any 
individual  or  compared  set  ■  of  respondents  manifest.  (Bricklin, 
1990b,   p.  11) 

This  description  seems  to  suggest  that  little  can  be  inferred 
from  PASS  results  in  terms  of  absolute  abilities.  However,  the 
author  goes  on  to  claim  that  the  PASS  can  be  administered  to  one 
parent,  with  scores  having  interpretive  significance  (Bricklin, 
1990b,  p.  16) .  The  lack  of  clear  scoring  guidelines,  the  author's 
suggestion  that  not  all  items  be  administered  in  a  particular 
case,  and  *330  the  lack  of  data  regarding  interrater  reliability 
raise  concerns  about  the  validity  of  inferences  derived  from 
responses  to  the  PASS  items. 

Of  additional  concern  is  Bricklin 's  (1990b)  suggestion  that  the 
PASS  can  be  used  in  a  psychoeducational  manner. 

The  PASS  can  be  used  to  strengthen  parental  communication 
skills  by  simply  allowing  an  interested  parent  to  read  this 
manual .  In  having  the  opportunity  to  think  about  sample  responses 
offered  by  members  of  the  Bricklin  Associates  research  team,  the 
parent  can  expand  his  or  her  available  options,    (p.  6) 

Although  whether  the  test  authors  recommend  doing  this  in  a 
therapeutic  or  forensic  context  is  unclear,  certainly  the  utility 
of  any  information  gleaned  from  the  instrument  for  purposes  of 
forensic  evaluation  would  be  even  further  compromised  if  it  were 
to  be  collected  after  an  examinee  had  read  the  manual. 


Before  the  PASS  can  be  considered  for  use  in  forensic  settings, 
empirical  data  supporting  the  validity  of  inferences  regarding 
parent  awareness  skills  developed  from  PASS  scores  and  evidence 
supporting  the  reliability  of  scores  are  necessary.  It  is, 
however,  an  interesting  attempt  to  quantify  a  complicated 
assessment  process    (Bischoff,    1995;   Cole,  1995). 

Ackerman-Schoendorf  Scales  for  Parent  Evaluation  of  Custody 

The  ASPECT  (Ackerman  &  Schoendorf,  1992)  is  a  rating  instrument 
designed  to  assess  the  relative  child-rearing  abilities  of 
parents.  The  ASPECT  is  not  a  test;  rather,  it  is  most 
appropriately  '  described  as  a  test  battery  that  incorporates 
observations  of  and  interviews  with  parents  and  children, 
responses  to  parenting  questionnaires,  and  the  results  of  a 
variety  of  test  instruments.  The  tests  involved  consist  of  the 
MMPI/MMPI-2  (parents  only),  Rorschach  Inkblot  Technique  (parents 
and  children) ,  measures  of  intelligence  (parents  and  children) , 
achievement  measures  (children  only) ,  and  projective  storytelling 
devices  (children  only) .  The  ASPECT  is  composed  of  three 
subscales  (Observational,  Social,  Cognitive -Emotional )  that  yield 
an  overall  summary  index  of  parenting  effectiveness  for  each 
parent,  referred  to  as  the  Parent  Custody  Index  (PCI)  (for  a  more 
detailed  description  of  the  instrument,  see  Otto  &  Collins, 
1994)  . 

The  ASPECT  manual  is  easy  to  read  and  well  laid  out.  Both  the 
internal  consistency  of  the  various  ASPECT  scales  and  the 
interrater  reliability  of  the  ASPECT  are  presented  in  the  manual. 
Internal  consistency  of  the  scales  is  moderate,  whereas 
interrater  reliability  is  high  (Otto  &  Collins,  1994) .  In  *331 
contrast  to  the  easy-to-read  format  of  the  manual,  the  authors' 
presentation  of  the  validity  data  is  confusing.  Data  supporting 
the  validity  of  the  ASPECT  at  the  current  time  are  limited  to  the 
degree  of  association  between  PCI  score  and  case  outcome.  No 
research  regarding  the  ASPECT  has  been  published  in  peer- reviewed 
journals . 

Early  reviews  of  the  ASPECT  (Brodzinsky,  1993)  noted  that  it  is 
a  promising  instrument  that  incorporates  many  of  the  content 
domains  typically  addressed  in  a  custody  evaluation.  However, 
other  reviewers  have  noted  serious  limitations  in  terms  of  the 
basic  conceptualization  of  the  ASPECT  (Arditti,  1995;  Heinze  & 
Grisso,  1996;  Melton,  1995;  Melton  et  al . ,  1997;  Wellman,  1994). 
Melton  (1995)  offered  three  primary  concerns,  two  of  which  relate 
to  the  content  validity  of  the  instrument.  First,  some  of  the 
items  selected  for  inclusion  have  no  clear  relation  to  custody 
outcomes  (e.g.,  IQ  differences  between  the  parent  and  child)  and 
only  minimally  address  issues  that  have  been  shown  empirically  to 
be  related  to  these  outcomes  (see,  e.g.,  Maccoby  &  Mnookin, 
1992) .  Second,  key  factors  relevant  to  the  final  custody  decision 
(e.g.,  third-party  interviews)  are  not  incorporated  into  the 
assessment    process,    thereby    limiting    the    scope    of  information 


used  to  obtain  the  PCI  score.  Third,  and  finally,  by  offering  a 
PCI  score  at  all,  the  ASPECT  encourages  clinicians  to  offer 
ultimate  issue  opinions  regarding  legal  decisions  that  are 
outside  of  their  area  of  expertise,  something  that  Melton  and  his 
colleagues  (Melton,  1995;  Melton  et  al.,  1997)  are  opposed  to 
conceptually . 

Other  significant  limitations  have  been  noted  by  Melton  (1995) 
and  by  other  reviewers  with  regard  to  the  basic  psychometric 
properties  of  the  ASPECT.  Of  critical  concern  is  the  limited  data 
regarding  predictive  validity  (Arditti,  1995;  Heinze  &  Grisso, 
1996;  Wellman,  1994)  .  The  limited  data  that  do  exist  only  relate 
to  whether  the  ASPECT  can  predict  judges'  custody  decisions.  As 
noted  above,  this  is  a  particularly  weak  criterion  measure  in 
that  it  is  unclear  for  what  purpose  a  psychological  battery  that 
determines  judges'  decisions  ultimately  is  to  be  used. 
Furthermore,  there  is  evidence  that  the  data  reported  in  the 
manual  are  unrepresentative  of  typical  custody  outcomes,  in  that 
nearly  half  of  the  cases  resulted  in  the  father's  obtaining 
custody.  Other  limitations  noted  include  the  limited  size  (N  = 
2  00)  and  sociodemographic  characteristics  of  the  normative  sample 
(disproportionately  well-educated  Caucasians  evaluated  by  private 
practitioners)  and  the  lack  of  clarity  in  the  manual  regarding 
how  interrater  reliability  was  established. 

Custody  Quotient 

The    CQ     (Gordon    &    Peek,     1989)     initially    was    developed    as  a 
research    instrument    to    assess    parenting    skills    in    a  custody 
evaluation  and  provide  a  *332  single  standardized  score  based  on 
ratings  of  the  parent  obtained  from  various   sources.    The  parent 
is    rated    in    the    following    areas:      (a)     emotional    needs,  (b) 
physical   needs,     (c)    no   dangers,     (d)    good   parenting,     (e)  parent 
assistance,    (f)    planning,    (g)    home   stability,     (h)    prior  caring, 
(i)    acts   and  omissions,     (j)    values,     (k)    joint   custody,    and  (I) 
frankness     (Fabry    &    Bischoff ,     1992)  .     Parents    are    rated    on  a 
3 -point   scale    (0    =   weak   to   2    =   highly   competent)    across  these 
content    areas,     with    scores    being    summed    and    standardized  to 
derive  a  composite  score,   or  custody  quotient. 

The  CQ  manual  contains  information  about  its  development 
rationale  and  research  foundations,  standardization  data,  ethical 
considerations,  administration  and  scoring  directions,  and 
remediation  information  (Fabry  &  Bischoff,  1992) .  There  is  also 
an  eight -page  scoring  protocol  for  recording  responses,  ratings, 
and  demographic  information  about  the  parents  and  children.  It 
should  be  noted  that  when  one  of  the  authors  (Edens)  attempted  to 
obtain  a  copy  of  the  CQ  manual  to  review  for  the  present  article, 
he  was  informed  that  it  is  no  longer  commercially  available 
(Wilmington  Institute,  personal  communication,  November  3,  1999). 
[FN6] 


The  CQ  is  a  potentially  useful  organizational  tool  that  may- 
help  the  evaluator  structure  information  from  a  variety  of 
sources  to  make  a  well-  informed  decision  regarding  the  best 
interests  of  the  child.  However,  the  CQ  suffers  from  several  of 
the  same  limitations  that  have  been  noted  for  the  other  tests 
reviewed  here.  First,  the  psychometric  properties  of  the  CQ  have 
not  been  well  established.  Although  reviewers  (Bischoff,  1992; 
Fabry  &  Bischoff,  1992)  have  noted  that  the  content  validity  of 
the  CQ  seems  to  be  adequate,  there  are  no  published  data 
regarding  its  predictive  or  external  validity.  Reliability 
information  is  not  available  for  the  CQ,  with  the  exception  of 
some  preliminary  test  data  on  interrater  reliability.  The  authors 
found  that  interrater  reliability  ranged  from  50%  to  100%  on  five 
factors.  There  were,  however,  only  10  professionals  in  the 
sample,  including  the  authors.  Also,  generalization  is  a 
particular  problem  with  the  CQ  because  the  normative  sample  was 
composed  of  residents  of  a  single  metropolitan  area  and  is  not 
representative  of  the  U.S.  population.  The  CQ  authors  recognized 
this  problem  and  suggested  in  the  manual  that  users  develop  local 
norms  before  employing  the  test  in  other  settings.  Finally,  the 
CQ  contains  information  that  can  be  used  to  obtain  and  prescribe 
remediation  recommendations  for  parents  who  lack  skills, 
knowledge,  and  behavior  associated  with  parenting.  However,  the 
theoretical  rationale  for  these  recommendations  is  not  provided 
in  the  manual . 

In  summary,  reviewers  regard  the  CQ  as  a  potentially  useful 
research  instrument,  but  suggest  that  it  should  not  be  used  alone 
in  making  a  custody  decision  (Bischoff,  1992;  Fabry  &  Bischoff, 
1992)  .  A  more  conservative  evaluation  suggests  that  its  use  in 
any  forensic  capacity  is  unjustified.  *333  Although  the  CQ  could 
be  a  useful  measure  of  parenting  skills  if  more  conclusive  data 
were  available  regarding  the  statistical  properties  of  the  test, 
based  on  current  professional  standards,  it  would  seem 
inappropriate  for  use  at  this  -time  (particularly  given  the 
absence  of  a  manual) . 

CONSIDERING  USE  OF  TESTS  IN  CHILD  CUSTODY  EVALUATIONS 

Offered  below  is  a  list  of  questions  that  mental  health 
professional  should  ask  themselves  when  considering  whether  a 
particular  test  should  be  used  in  the  context  of  a  child  custody 
evaluation.  [FN7]  We  emphasize  that  the  questions  presented  below 
are  offered  only  as  guidelines  and  that  the  significance  of  any 
one  factor  may  vary  across  situations.  Mental  health 
professionals  should  always  use  their  professional  judgment  when 
considering  the  nature  and  scope  of  their  evaluation  processes. 

1.  Is  the  test  commercially  published?  Ideally,  tests  used  by 
child  custody  evaluators  will  be  commercially  published.  The 
commercial  publication  serves  as  a  review  process  and  also 
ensures  a  reasonable  level  of  availability  and  uniformity  of  test 
stimulus      materials      and      protocols.       Thus,       absent  unusual 


circumstances,    custody  evaluators  should  avoid  using  instruments 
that   are   not   published  by  an   established   test   publisher.  [FN8] 
Those  who  do  so  risk  using  a  test  that  has  not  been  subjected  to 
standard  review  and  is  flawed  in  one  or  more  important  ways. 

2 .  Is  a  comprehensive  test  manual  available?  Test  manuals  are 
an  authoritative  resource  that  should  fully  describe  the 
development,  standardization,  administration,  scoring,  and 
psychometric  properties  of  the  instrument  (including  its 
reliability  and  validity) .  Mental  health  professionals  should 
proceed  very  cautiously  when  the  manual  does  not  adequately 
describe  the  test's  development  and  validation,  as  this  increases 
the  possibility  of  inappropriate  application,  administration, 
scoring,  and  interpretation.  Indeed,  both  the  Standards  for 
Educational  and  Psychological  Testing  (American  Educational 
Research  Association,  1999)  and  the  guidelines  developed  by 
Heilbrun  (1992)  provide  some  authority,  suggesting  that  tests 
that  lack  adequate  manuals  do  not  meet  minimal  standards  and 
should  not  be  used. 

3 .  Are  adequate  levels  of  reliability  demonstrated?  Mental 
health  professionals  should  only  use  instruments  with  known  and 
adequate  levels  of  reliability.  The  particular  type  of 
reliability  that  is  most  important  may  vary  across  tests  and 
situations,  but  important  factors  to  consider  include  internal 
*334  consistency,  interrater  reliability,  test-retest 
reliability,  and  reliability  of  parallel  forms.  [FN9]  Because  the 
reliability  of  a  measure  limits  its  validity,  tests  with  poor 
reliability  are  tests  with  poor  validity,  and  tests  with  unknown 
reliability  are  tests  with  unknown  validity  (see,  generally, 
Cohen  &  Swerdlik,  1999) .  In  addition  to  concerns  about  the 
validity  of  such  instruments,  examiners  who  use  tests  with 
unknown  or  poor  reliability  can  expect  (and  reasonably  so) 
vigorous  cross-examinations  regarding  the  opinions  based  on  the 
test  results. 

4 .  Have  adequate  levels  of  validity  been  demonstrated?  A  test 
must  not  only  be  reliable;  it  must  also  be  valid.  Does  the  test 
really  assess  what  its  authors  claim?  In  the  abstract,  test 
validity  can  be  examined  in  a  number  of  ways  (e.g.,  discriminant 
validity,  predictive  validity,  concurrent  validity,  or  face 
validity) .  Child  custody  evaluators  using  instruments  must 
independently  assess  the  validity  of  measures  that  they  are 
using.  A  test  is  not  valid  simply  because  it  is  published  or 
because  its  authors  purport  it  to  be  valid.  The  validity  of 
opinions  that  are  based  on  tests  with  unknown  validity  is 
unknown,  and  opinions  based  on  tests  with  poor  validity  are 
invalid. 

5.  Is  the  test  valid  for  the  purpose  in  which  it  will  be  used? 
Test  validity  should  be  considered  by  the  child  custody  evaluator 
not  only  in  the  abstract.  The  more  important  question  for  the 
custody  evaluator  to  ask  is  whether  the  test  being  considered  is 


valid  for  the  purpose  for  which  it  will  be  used.  For  example, 
although  it  is  generally  accepted  that  the  Wechsler  scales 
provide  valid  estimates  of  intellectual  ability,  few  would  argue 
that  the  Wechsler  scales  validly  inform  an  examiner's 
understanding  of  a  father's  relationship  with  his  child  or 
understanding  and  appreciation  of  his  child's  emotional 
adjustment  (extremely  low  scores  notwithstanding) .  This  analysis, 
of  course,  is  of  particular  significance  when  custody  evaluators 
consider  using  tests  or  measures  that  assess  general 
psychological  constructs  that  are  not  specific  or  are 
tangentially  related  to  issues  of  child  custody  (e.g.,  measures 
of  intelligence,  academic  achievement,  psychopathology ,  or 
personality) .  As  described  in  more  detail  above,  these  cautions 
should  not  be  interpreted  as  generally  precluding  the  use  of  such 
measures  in  child  custody  evaluations.  For  example,  examiners  may 
adopt  an  approach  whereby  they  assess  a  general  construct  and 
then  draw  inferences  about  behaviors  and  capacities  that  are  more 
relevant  and  specific  to  issues  of  custody.  They  should  make  this 
inference  clear  to  the  consumer  of  their  evaluations  (i.e., 
attorneys,  judges,  and  parents),  however,  and  note  any  associated 
limitations.  In  contrast,  however,  using  general  clinical 
instruments  that  focus  on  psychopathology,  intelligence,  and 
academic  achievement,  while  neglecting  to  assess  factors  more 
*335  central  to  the  custody  issue,  violates  essentially  all 
professional  practice  standards. 

Child  custody  evaluators  also  must  consider  whether  a  test  that 
is  of  proven  validity  for  a  specific  purpose  is  valid  with  a 
particular  examinee.  Issues  of  ethnicity,  race,  setting,  and  age 
may  affect  test  results  and  test  validity,  and  child  custody 
evaluators  using  tests  must  be  informed  of  the  norms  and 
standardization  procedures  and  make  decisions  about  their  use 
with  a  particular  examinee  accordingly,  with  any  limitations  or 
caveats  being  made  clear  to  the  consumer.  Testing  standards, 
child  custody  evaluation  standards,  and  general  practice 
guidelines  for  all  custody  evaluators  require  sensitivity  to 
issues  of  potential  bias. 

6 .    Has    the    instrument   been  peer   reviewed?   The   importance  and 
value     of     the     peer-review     process     cannot     be  overestimated. 
Reliability  and  validity  studies  should  be  published  in  refereed 
journals  because   this   allows   for  the  most   objective  examination 
of      the      test      and     its     properties.      Absent      highly  unusual 
circumstances,      child     custody     evaluators      (and     mental  health 
professionals  conducting  any  kind  of  forensic  evaluation)  should 
only    use    tests    that    have    been    subjected    to    the  peer-review 
process    and   whose   properties   have   been   investigated  by  others, 
not   only   their   authors.    Rules   of   evidence   in  all  jurisdictions 
require  that  techniques  used  by  an  expert  meet  certain  criteria, 
and  opinions  based,   in  full  or  in  part,   on  invalid  procedures  can 
be    barred     (see,     e.g.,     Rule    702,     Federal    Rules    of  Evidence; 
Daubert    v.     Merrell    Dow    Pharmaceuticals,     1993;     Frye    v.  U.S., 
1923) .   Moreover,    child  custody  evaluators  who  use  instruments  of 


unknown  or  questionable  reliability  and  validity  are  doing  a 
disservice  to  the  profession,  the  legal  system,  and  the  families 
they  serve . 

7.  What  are  the  qualifications  necessary  to  use  this 
instrument?  Even  a  valid  and  appropriate  test  can  produce  invalid 
results  if  it  is  administered,  scored,  or  interpreted  by  a 
professional  who  lacks  the  requisite  knowledge,  training,  and 
experience.  In  those  cases  in  which  a  test  meets  all  the 
requisite  criteria  for  use  in  a  child  custody  evaluation,  the 
professional  must  next  consider  whether  he  or  she  has  the 
requisite  general  training  and  knowledge  (e.g.,  in  psychometrics 
and  psychological  assessment)  and  more  specific  training  and 
knowledge  (with  respect  to  administration,  scoring,  and 
interpretation  of  the  particular  test) .  Simply  having  access  to  a 
test  does  not  mean  that  one  is  qualified  to  use  it.  Examiners  can 
be  embarrassed,  and  their  opinions  barred,  if  the  court  concludes 
that  they  do  not  have  the  requisite  qualifications  to  administer, 
score,  or  interpret  tests  that  formed  the  basis  of  their  opinions 
in  custody  evaluations. 

*336   SUMMARY  AND  CONCLUSION 

Child  custody  evaluations  may  be  among  the  most  complicated 
forensic  evaluations.  As  a  result  of  their  expertise  in  matters 
of  child  development,  parenting,  family  relations,  and 
psychopathology ,  mental  health  professionals  are  called  on  to 
provide  the  judiciary  with  insights  about  children  and  their 
parents  in  a  number  of  important  spheres.  In  conducting  such 
evaluations,  child  custody  evaluators  may  consider  using 
standardized  psychological  tests  that  assess  general  constructs 
that  may  be  related  to  the  specific  behaviors  and  capacities  in 
which  the  court  is  interested,  or  they  may  consider  using 
forensic  assessment  instruments  developed  specifically  for 
purposes  of  child  custody  evaluation. 

Mental  health  professionals  are  obligated  by  their  professional 
practice  standards  and  child  custody  evaluation  guidelines  to  use 
valid  techniques  that  will  best  inform  the  court  about  children 
and  their  parents.  Child  custody  evaluators  should  cautiously 
consider  use  of  any  test.  Although  the  validity  of  many  standard 
measures  (i.e.,  those  that  assess  personality,  psychopathology, 
intelligence,  and  academic  achievement)  has  been  established, 
their  validity  and  utility  in  the  context  of  child  custody 
evaluation  is  another  matter.  Certainly,  those  measures  that 
validly  assess  general  constructs  that  may  be  related  to 
parent-child  interactions,  parent  functioning,  and  child 
functioning  can  be  included  in  child  custody  evaluations,  but 
only  if  the  examiner  makes  clear  the  connection  or  nexus  between 
the  general  construct  being  assessed  and  the  legally  relevant 
issue . 


In  contrast  to  the  above,  essentially  all  of  the  newer  forensic 
assessment  instruments  that  have  been  developed  specifically  for 
purposes  of  child  custody  decision- -making  have  significant 
limitations.  Although  those  who  have  developed  these  instruments 
have  made  an  important  first  step,  it  is  clear  that  further 
research  examining  the  reliability  and  validity  of  these  forensic 
instruments  is  necessary  before  they  become  part  of  the  custody 
evaluator's  assessment  process.  What  is  less  clear,  however,  is 
whether  this  research  will  occur.  In  essentially  every  published 
review  of  these  custody  assessment  instruments,  concerns  about 
their  reliability  and  validity  have  been  identified,  and  the  need 
for  research  has  been  made  clear.  Unfortunately,  child  custody 
evaluators  continue  to  wait  for  that  research. 
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received  a  master's  degree  in  clinical  psychology  from  Wheaton 
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[FN1]  .  There  is  a  small  body  of  literature  on  the  relative 
importance  that  judges  and  lawyers  assign  to  psychological 
evaluations  in  the  decision-making  process.  Reidy,  Silver,  and 
Carlson  (1989)  reported  perhaps  the  most  optimistic  finding 
regarding  judges'  perceptions  of  the  role  of  mental  health 
experts.  As  part  of  a  survey  of  important  decision-making 
factors,  156  judges  rated  "testimony  of  court -appointed 
psychologist"  as  the  fourth  most  important  criterion,  following 
"desires  of  children,  age  15,"  "custody  investigation  report,"' 
and  "testimony  of  the  parties."  Other  researchers,  however,  have 
reported  that  less  weight  is  assigned  to  evidence  provided  by 
those  in  the  mental  health  field.  In  a  sample  of  43  superior 
court  judges  eligible  to  hear  family  law  cases  and  74  attorneys 
involved  in  custody  cases,  Felner,  Rowlison,  Farber,  Primavera, 
and  Bishop  (1987)  reported  that  only  20%  of  the  attorneys  and 
only  2%  of  the  judges  listed  the  recommendations  of  a  mental 
health  professional  as  one  of  the  "five  most  critical"  criteria 
to  consider  when  making  custody  decisions.  When  asked  to  indicate 
the  ideal  decision-making  situation,  only  7%  of  both  judges  and 
attorneys  listed  recommendations  of  mental  health  professionals 
as  among  the  five  most  relevant  criteria.  In  a  content  analysis 
of  custody  decision-making  of  57  judges  and  23  trial 
commissioners.  Settle  and  Lowery  (1982)  reported  that 
"professional  advice"   was  ranked  12th  on  a  list  of  20  potential 


criteria  employed  by  judges  and  trial  commissioners  making 
custody  decisions.  Melton,  Weithorn,  and  Slobogin  (1985)  reported 
a  similarly  bleak  picture,  with  nearly  half  of  their  sample  of 
judges  reporting  that  mental  health  testimony  in  custody  cases 
was  no  more  than  occasionally  useful. 

[FN2]  .  Unfortunately,  the  authors  were  not  more  descriptive  in 
terms  of  which  specific  instruments  developed  by  Bricklin  were 
identified  by  the  respondents. 

[FN3]  .  Although  psychologists  are  not  only  mental  health 
professionals  who  conduct  testing  and  evaluations,  guidelines 
from  this  discipline's  ethics  code  are  specifically  referenced 
here  because  (a)  psychologists  are  most  likely  to  include  tests 
in  their  child  custody  evaluations  and  (b)  the  American 
Psychological  Association  (APA)  code  specifically  addresses 
issues  of  psychological  testing. 

[FN4]  .  We  do  not  review  standard  tests  (e.g.,  measures  of 
intelligence,  academic  achievement,  psychopathology ,  or 
personality)  that  may  be  included  in  child  custody  evaluations, 
for  two  reasons.  First,  the  validity  of  these  instruments  has 
been  reviewed  extensively  in  other  venues  (see,  e.g.,  Mental 
Measurements  Yearbook  or  Test  Critiques  for  such  reviews) ; 
second,  the  limitations  of  these  tests,  including  the  degree  of 
inference  necessary  when  using  them  in  the  context  of  child 
custody  evaluations,  have  been  covered  adequately  here  and  by 
other  authors  (e.g.,  Brodzinsky,  1993;  Bricklin,  1992,  1999).  We 
also  do  not  review  evaluation  formats  that  have  been  developed 
for  use  in  child  custody  evaluation  (e.g.,  Uniform  Child  Custody 
Evaluation  System;  see  Munsinger  &  Karlson,  1994),  because  these 
formats  are  not  tests  but,  rather,  are  structured  clinical 
evaluations . 

[FN5]  .  Convergent  validity  refers  to  the  extent  to  which  a  test 
provides  results  that  are  similar  to  the  results  of  other  tests 
that  purport  to  measure  the  same  psychological  construct. 

[FN6]  .  We  include  a  review  of  the  Custody  Quotient  because  some 
examiners  apparently  continue  to  employ  it  in  their  evaluations 
(Ackerman  &  Ackerman,   1997) . 

[FN7]  .  This  section  is  adapted,  in  part,  from  Heilbrun,  Rogers, 
and  Otto     (2000) . 

[FN8]  .  Evaluators  should  keep  in  mind  that  test  publishers 
sometimes  market,  sell,  and  distribute  tests  that  they  have  not 
published.  Therefore,  inclusion  of  an  instruments  in  a  test 
publisher's  catalog  does  not  necessarily  mean  that  the  test  has 
been  published  by  that  firm. 


[FN9] .  This  form  of  reliability 
two  versions  of  a  test  exist, 
obtain  similar  results  with  the 


refers  to  the  extent  to  which, 
they   have    been  demonstrated 
same  examinee . 
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